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CG/‘TORIES, SFRVTD ON IT EY DIETS._'_ 

Tg^iaigxaxgms:. j i Jx j&gsoc xjc 

error. 


r.SC&tt 

July 19 7b 


Filed Stip k Ordor that tho ennoxod pago3 aro substituted for, orl Ptr.f.rcplcicsj 
tho following pagoa of "Anawora and Objections of Pltff AlleghRny_Cgrp»_ta 
^ — Dofto* intorrog3," oervod on 1-31-72 and filed on 2-1-72, _Sq jbrdoroi- t falnfo ld J._. 

iTJt 20 72 Filed Stip k Order that dofta consont to tho filing of thq "Amqpdgil Sypploncnttll 

k _ Conjiaint of Intorvenor Allogliany Corp." it that dofta' tfrng to QIlTKCr s hall bn 

_I ext. to Aug 9 1972, Woinfyld J. _ ._ . . _ 

fMl fast A T f^fcrlToT^ Corporation. __ 

r.'.ug4-72 | - filed Stip ?• I'rdc r that deft'n motion d. Led HlXljllfB July 10—72 to cc.npel_ 

JF~ I allegheny corp, to naswer certain fo defts interiw torioa, dated ll-ll-y 2 _ 

j * is hereby withdrawn, V.THNiT.LD, J. 
rAw9"—72“j — Filed Amended Complaint* 


jA10 17 73 Filed Stip k Ordor that dofta' tirno to answer otc roi Amonied Sippl_ coiqilalnt 
i of Intervonor Alloghany Corp. ahall bo o*t, to Aug. 16 1972. _£a Ordeal* _ 

“ ~ Veinfold J __ ■ 

Iyg.12-22 Filed stip. & order that the deposition of Alleghany by Kirby_wlll| 

faadxh be held 9-11 -11 und deposition of Clifford Rnmsdcll .C.djQiiroc4 

_ to an agreed date and deposition of John Burns on 9-26 t-72.»t^-1 

_ L .-WeinfeId,J. . -- «- 

uS*i-7“7f Filed stip, & ordor extending defto time to answer tQ emended_ 

complaint to 8-29-72 -l/einfeld.J. _ , - ... 

Filed ANSWER of dol’to Mlooouri pacific Railroad Co, Pobort H. Crartj, 

T.C.Davis and Thomus F. Milbonk to Alloghany Corp'o amondod 

supplemental complaint. _ _. _ 

1' gl8-72 Fiiod ANSWER of deft Miuniooippi Rivor Corp. to Alleghany . 

! Corp'a Amended Supplemental Complaint. . ... _ 

lug 18-72 ; Filed affdvt of aorvico by mail,by Luia D. Pacquing. . . .. . _ 

’.r 21 -72 Filed pltff'3 interrogatorie3 propounded to deft Missouri.JPQO^flQt] 


k 


Y.u^7-72 


f’ r:23-72i Filed pltff'a intorrogatorion propounded to deft Miaapuri Pqoiflo, 
C’!>»2-4“77 Filed sl?p & ordi r that deposition of the following has. been edj. 

I_1 as indicated.So ordered. Wei nf e J <1, j. ... 

lug.28-72 Filed interrogs to delt. Missouri Par i tic RH.Co. .. . _ 


Co 


[*,g. 28-_zb Filed interrogs to deft . Missouri Pacific RR. 

28-72 Filed interrogs to Mississippi River Corp. _ 

®ig!28-7£ Filfid interrogs to Mississippi River Corp. .._ 

Aie,28-72i Filed stipulation and order exiending tine to serve m.nvero to interrogs, to 

l J I b/ 29 / 72 . So ordered. Weinfeld, J. .. _ 

[-1,30-72 Filed rilliriR of delta. Missouri Pacific iiallroau ‘-o.,l‘obert H.Cralt, T.C.Davia 
and Ihomas F. Kilbank toboity Levin's Amundod Complaint. ... 

l-ur . 30 - 72 ! Filed Kinsouri Pacific Rail mad c o.'a Ant-wort tc lit fa' .Sup plena ntal Interroga^ 
Filed Supplemental Antwers of Fitf. A iio^hany C orp.to dei\t3' *Intorroffi« 

Filed Mxaaisaii pi supplemental Antwers to Fltls' .Suppleoontal Interrogatories, 
Filed A12'.VER of* ft. Mit; ins iipi RLvr C orp .t.o Petty Luvin'B Anonded Cunnlaint. 
Filed Affidavit ofSirviee ‘y nail of Answer tr Anc-.ded Complaint, on 8/29/7?. 

Filed j/ltff.s ( Allivli.rf e< rp,^ IU tpu..;) for doerrnpnia na indicated fr on dr 


Wi 7,30-72 
»;.u 1.30-72 
fug. 31-72 

bep, 1-72 


£f:C 


Of.p.i-/ 

{iapt.l- 


ptA- 72 ! 


fl. 


i- lliappuri lacifle dnilrr ,J omn; ny. 

|" P 17-72 riled {>j fie.,vit ;• u i ... t.i < • (•'' . e.,oji o'' Iti’f /ll'’gluiU r '■■orp, to limit do positions 

; of Kirby «v Rfrrne ; bof' re < i ,f . Id, J. . ! — 


1/17-72 
f t 7-72 
k.t7-72 


j Filed • ffid-’Mt of C.-.re 1 
iled deft r. 

Filed j 11 ffr. 


mi. 


inf-uoriind ':m 1 *1 <) 




lor 1 : 1 km 
i VI . 


■;u 


. 1.1011 to 

;;ort of _ 

I I’l I K II 3-H.l I::M .’VI6 


i :i iij o-itiun to pltffa motion, 
motion. 

irot.'fti v order. .. _ f r— ' 

1 v rnPY AVAILABLE 


AMI 








/ 



D. C. 110 Key. Cl .11 Doelft Corit!nu»tion 


Pa^a -6 


Ds:« 

Judita 


PT.OCC.DIKCa 


Filed Su p plem ental I nt.orroRS. propounded byjaltfe.tq Ml 
1-iled Supplemental Intorrojo . propounded pit fa. to M 

Filed pltff-iutervenor'a lnt errr.'at orir a to T. Bav in.. _ 

Filed »i.nuor 


ouri Pacific R.R.Co 


Deft 1 iuuouri t nc il'icit 
ana Objection:! ul bolt.Missouri ’cific a 
of 1'ltl'l a to I'eft Missouri Pacific It.it.C7. 

ltffr. to i'fl't Mississippi River Corp 
of ; Jtff to Deft Mian ouri P nc i i io ‘V. it .Co . 
of J'itff- to Deft:; M . mi ouri Pacific "a ilr 

viw '• ‘t.omi:; M ’.bank _ _ __ 

F iled PI Iff a 1 Jupp l. Int erroratorics. _ _ 

led M ; : s<n.ri ‘aciflc -ailrcmd C«-*b Si.pplA swer to a 


laid Lefoiv* tITIB Court oil 1/ 


. , o ;j-* Ijo c, for the purposo of i otor minn w hit 
l !;oiild b- ; ; ;roved, a tr .et.o: ordc ia (I tha t notlc 
inisC-.t "d wjt'>in on-: v/rok o f ent ry of t his order 
;.u |labl b'lrd in liio Wall Street Journal, onco with 

: <rd f ?r» d. infold , J.(lulled notice V._ 

•-* iJ'JL ii ..ia.ouj’i I'.vilid Rill road Co.’s AiTd/t, _ 
d Latter from Winohoator i'. 1 ru uraoll, Jr ,3Sl IK;ay, CTtnl> r 1T(• 3T,T! T JTI0 213 
Ckk of Court dated January 17,73 by certified Hall ^OiiOlGb, opJcial'D 


pro pc; 


jl rd Affdui of Il.Lauck 


ootflcnent 


TTacTMD 


attya tor 


ari l old and Barbara Oarfiald, Objectantn. 


iled Aff idav it by Edv. 


tion with objection! of Rivard Qsr.fi c.M and 


nay m c oiii in 

a proposed plan of settlement. __ _ _ 

Mitmorai.pu_ in juppirt of .ixopoacti Settlcmfc 


ilrja.l Co.koojrc 


Filed Affdvt of 






CLASS ACTION 


67 Civ. 5095 BETTY LE7IN,ALLEGHANY CORP, AND ROBERT LoVASSEUR VS. MISSISSIPPI RIVER CHIP 
MISSOURI PACIFIC RAILROAD CO, ROBEItT H. CRAFT,T.C.DAVTS AND TEC IAS F. IDL'D 
— Pago-7- , 

Mar«19,73 Filed Affdvt of PItffs'Counsel Sheldon H.Elaon,Abraham f L.Poraorcnts and John Lovcnthal 1 


/ 


support of Proposed Settlement. 




and T.F. 


- liar.19,73 Filed Al’l’dvt of Drvid l/.Pock for Lefts.Missouri Pacific Railroad Co.fRohlrt H.Craf u,T.C. 
Mar.19,73 Filed Affdvt of F.L.Loo Jones for Do ft a. (oxcopt Mississippi Rivor Corp)supportlri 2 Cottle 
Mar.19,73 Filod Arfdvt of Downing B.Jcnks for Lefts.Missouri Pacific Railroad Co. 

■liar.19,73 Filod Affdvt of Evorott I.Willis for Deft Mississippi Rivor Corp. 

I-Iar.19,73 Filed Defts'Joint Memorandum in rosponso to requests of Court at 1/21/73 Hearing °n P ro I 
settlement. 


liar.19,73 Filed Pltffs Levin and LoVassour's Memorandum in pupport of proposed oottlcnont. 

_ Mar.19,73 Filod Deft Mississippi's Memorandum hn support of Proposed aottlomont. 

Mar.19,73 Filod Memorandum of Dolts Missouri Pacific RR Co,Robert H.Craft,T.C.DavioiThomafl F.l 
in support of proposed settlement. 

Mar. 19,73 Filed Memorandum of lau on behalf of Edward Garfield & Barbara M.Onrfiold,objcctantfl t' 


— posed settlement. 

IIar.19,73 Filed AffJvt of l’.Loo Jones for dofts (except Mississippi Rivor Corp) 

Mar. 19,73 Filod Defts'Suppl.Reply Memorandum. 

‘IIar.19,73 Filed Reply Affdvt of Edward Garfield. 

IIar.19,73 Filod Objections of Jacon i:.Cohen and .lone Cohen to Approval of Proposed 3ottlcv.nt. 
'IIar.19,73 FilGd t!oHr>n of Intontion to object by Jacob R.Cohon h Juno Cohcn(ctty for objectors) 

(Mar.19,73 Filed Letter from Jill ism .-.n-on to Judge ’.-.'pinfold dated 3/9/73. 

IIar.19,73 Filed Flfff Alleghany (orp 1 Not ice < f Motion Luforo Judge Weinfcld,Room 1106,7/25/72/ 
*Mar.19,73 Filed Memorandum in support of Pitff - 'motion to compel di'<covury. 

[far.19,73 Filed intervening pltff Alleghany orp 1 Affdvt of M.Lnuck Walton . 


-IIar.19,73 Filed « " 

"Mar.19,73 Filed " " 

'.IIar.19,73 Filed Affdvt of Gilbert. P. 


-.-a 


^•lar. 19,1973 Filed Memorandum of Deft..Mi 

pel discovery. 

Kir. 19,73 Filed Memorandum in reply to 
. Pltff3'Motion to compel 


II II 

• t II 

’•trelinger fo 
tour! Pacific 

Deft Mi i .ouri 
d 1 covery. 


"William T. Livingiton. 

" M.Lauck Wilton pur uant to Gan.Rule 9 
r Mii.iouri Pacific Railroad Co. 

Railroad Co In opnoiitlon to PItffa'notion 

Pad'ic Railroad Co'i Memorandum in eppost 


(Df, 19,73 Filod EoppoifcSon of Downing H.Jen • by Jioldon il.Ei.en on < /Cl and C/22/11. M/M 

Mar,19,73 Filed Deposition of Downing B.Junks lay Ihnldon !. Risen and M.Laurk Walton on 9/20/72. M 

f"r,19,73 Filed Appendix to Dol'ts'Joint Mamerandum. 

( ' Inr.19,73 Filed stipulation md proposed Order of lofts (all oxcept Mississippi Rivor Corp. 

» S 

1* 


1- 

Mar.19,73 Filod OPINIOH/K39329.Thi s i « 1 



a r n 1 


settlement agreement of 
judgment may bo entered 


motion pursuant to Rules 23 and 23.1 of FRCP for approval 
a class action,ns indicated ,otc.Jottlcraont is cf'provuJ an 
according!y.Joinfold,J. 


I n 


M _ A- 4_ -r tt.l 1 



r. 


67 Civ.ro95 


• • ^ 

BETTY LEVIN ET AL VD.MID3UJIPPI RIVHl COUP LT AL • 67 C£*.£o£>' 

Ju<Jf 


/*r.9,73(Cont*d) in Room 709,2:30 P.M. before Judge Wolnfold^ffdvt of William R.Wasson in CupperS 
of Motion. 

fr-, 13,73 Filed ME tip RID. on lJ 0 tico of Motion to nmond opinion h Judgment dated bA/73. Motion ia 

denied.All parties acknowledge that objoctor V/ooaon has a right o; appealIron iho 

ordered entorod horoin or the judgment to bo ontorod thoroon.VJofinfold, J. m- 

pr.13,73 Filed Memorandum in opposition to motijnn of William R.Wesaon to Amend Opinion end 

Judgment . _, _ 

;„. 16>73 Filed Loiter fre* Michael Paul Cot,on dated !./«/» to Ok of Court clvinj correct __ 
addro33 to bo roflootcd on dockot. shoot. . _ — . 

May 30,73 i ,M ]ed hot. ice of Appeal from Denia 1 o!; !‘f tinn(Mniled Copies) - 

10,73 Filed Retire o r ,'p; < "1 rn ’ni Mailed opi#»3, — 

!':V 2,73 Filed Deft.Missouri Pacific Railroad Co. Craft, T.C.DavinAMilbank Ifotico of Settlement 

befiBre Judgo Vfoinfold on Jj/2li/73.10:00 A.M. . _ _ . 

J'ny 2,73 Filed CRLE.1 AMD FIIIAL DUD JIRIT.Ordered that terms and prov.of Stip of Sottlcnont to Ilieac 


I- 


Pacific Railroad Co and mombor of class aro roa 3 onablo,otc«jcomnlaint & Amende 1 

_ • ccr o 

Complaint oT Dotty Levin, complaint Amended DupplComplaibt of Alloghany Cari: I.oborfc 
LeVascour aro dismissed a 3 against all dolts with projudico end without coo^ to C’R 


p x>ty,otc as indicated .V/oinf i:1 d,J .Aff dvt of Dorothy M.Stilcklor# _ 


JUEGMCJT EJTERED.5/2/73. 


r:T.5A?/73 ni 


:.y 22-73 


Filod change of addross of Donovan,I c in .rollout on At Irving to 30 Rockefeller Plaas^ II 
Tele. LOy-hlOQ. 

i ' ;ji 1-73 Filod transcript uf Record of I'rucnedinj?. of Jan. 2b, 1972. - * . ' 

, . , 4 , t1no nxhiblfi and certain documents to bo trensnitted to the U. 

T T v .n £-73 Filed stipulation designating exhieiti ana 

’• n 6,73 Filed Motico to Docket Clerk that rocord on appeal hn3 boon transmitted to USCA,?rJ CJr 
on 6/6/73. 


i 


! Jul 


V»l I '-'I I V • 

73 Filed true cepy of LIMA r .- r a'Ti .il r Ju*'merit of District C^urt on J. Voin.olas ^ 
Opinion <601? - Jud ( -i.>r.t rtre; - l*-fk i 71 . 

'ov.20-73 Filed notice ot Motion to not aoido Judtfnont and order of May 2, 1973 returnable 11/c 

07-23-73 Filed 3 tlp. and order adj. above motion to Dnc-U-1973 -- V.’einfeli, J. 

* .V . ft f At A -4 « « . fit. I I — ♦ 


-JV.30-73 
‘ :a>v.30073 


Filed* Mem, or.-indum in OppjniMon to M itior t.o ot aside Judgment 
•^iled Affidavit of M.Lauck V/nlton in' opponition to the potttion of Michael Lour ur.s 


j ' nil /rriiM Liu| trv f J Wu .'//.<■ •L.( 9 C~ ■'A ''j P 

! J 
. 9 ) 




. EL >,J. 


Page -9- 


rr.oct::Di::c3 


l *r 


FilTd r tiii. find orderthnt .M- u . f,»n •-..ro 1 SL !*- ‘I 
! • 1 , „ » , rn nde bv d ft. MinsjnMCP-L-EiV«C "'!T. ..C.nd 1 ' " -• — 

-J- ( . ii jt . rf nf C, ; St-fK-h r: !> ■- ■ ' t? 1™! «-<L* - 

- 1 -contemplated !>X St** Iona 1*2 find 14-J2* !*! - ' ‘ ' 

->-rinfpd I) r* 18 197? f.li. ! be suhat an iailx • ’ ' 

6nd C. So ordnrodU? Lni Ld • ' ] 

"Hint “the facts fir t forth in t-ntn rr_ r. ; - - ' - - 

.. not contrary to the to. rmfljofthn.opd^y.,en£erg _L»X < 1 I- 

roving the settlement agreement 


. 2JA 


rrv« ng tno non if :■ m •'.A • " ' --- , - . 

Filed petitioner Michael I rnjSin nor i^g of: .nog ini r fi 

■ petitioner's mot n sct^lde Hrg finH oi o * nnd 
entered onMny 2 ,1973,snidmotion l.-r/ing boon .am c l onO . , 

and t hed enial having been e nter ed on_pec i _7_ l 19 /3 .(copies ti il» )., 


;• rJi-fii Filed ailot.andiirdor t’.'t the rollon of ilnpolam Ocbricl fi.VJ. to M-irc!. p. ? V * 

.’o Prt^rfidj 1 /ainfelAfJ^ — — -- - * -- -- -- 

r.h-fiL Filed 1 titiQnor'iJjiiTtH . ; ini notice of notion for c.n orJjr icedliyii : l\o a \r- 

' cnd_Xinal. judp'Mit entered Hoy 2,19?> approving the lit ip. cJ aottlc. • .t>, — ~ 

rs i «g5g»>:g ■ ■ ' . 

• • •-if -‘lj. • , jnj., h iv tv.n final 1 ud; 7 i.nnt hox in* ___ 

.. 'n, S&;*» L Q»>. . 

- t pplicat4*n f o:' ■ 11 • • • *•' ' *rd 1 -, * . ‘ , off notion ft • i n oH • f 

i•;pllcr.nta Oranu» i it f 1 • * „ c-^o | » > < \ t . t l f v 1 

-_ -rc.cur.of $2,C M),0< ) aa It I 1 1 0 1 J 

_uicLviraeucnla .rot. cn; March .•>‘*l r /7h» - -- -*; ; 

Filciguaorandum-in cupport-of t!.o application of pltf.-Alio:'Jpy Co.p«-ior 

Im^i^uS^lloSny^orp. r2fdt. end notice of-notlcn-f.r fillcu tu^r \ a, lla 
__acid-plti'« -cf -oouncol fcoa and erponcooinourped-rovB c-u .u-e.i //• • 


'-v 


■ •* i 1 • 


jin 


26-7/ 


' ' cscoranduia-cf corporate d fts» in ■ tln-fito •’ * 

_ Allegheny Corp*-ci:d fitly a* for pltfo*Lcvln end a. # - — ■ . 

' >-7li :--3.r: a. calcon C* C ■’riel r lpplijr-atal pcLitlciu ~ --- - ' 

• ' i^LJilod-r.ar.:o-ondr-«n petitionor«o notion datod-Ilarch 6>191U for an or’ci* nodi'. - - 
- ^ ;'i.. \ ' ont d itod r 1 enterod-Hay tt 9 1973“®*7hlo-no Ion 

—-without merit jotc. -an indicatod. Wainfold,J, n/n ^ . 

Igzyi Fired ~pHtItT oner*8 notice of appeal "to pa^SCA‘froia“tho“£iuuT 

-- - c r ut ,i Ariril - 0\l r J76 uhleh denad appjllmita totlou to .. .d J ■■ _ 

- -:ur ■' ht 80 no to make caid judgment noC*1blndtng )Jf 6 .. 

-and o :.ero Blmllorly situ .(coplOfl mailed?, _ 

e"d OPINION?A0870—Pltf. All .y‘n applxcat on for toi / 

ft the sum*of 1850,000 is Rranted.Tho court • { , 

re; ccnahle to the a tty a. ftr the pltfa. XcOin ... 

'arc also entitled to reitnbureement for dis uraei...Jt . ri. j,-- - • ■ 

of 5727^22.06. Judgment 'muy~be entered^ cJo rdft gly.Uci if*. • * 


O i 












rno'T:! i.J 


DATH 

JuT 3-/4 





Jul 23-74 

Aug. 1-/4 



im'ioH' M'U Mi'vr v 74 ‘>67'~0RDKRKD that the deftr.. Mississippi River Ccrr 
Ini Missouri a lc HR Co. pay the sum of $830,000 for legal fees 
‘'I ,! disbursements to ptlf. Alleghany Corp.,to be paid io equal P«« 
iv such corp. -.Ordered that the deftr,. Mississippi River Corp. and _ 
Missouri Pacifii RR Co. pay the sum or$l,/bO.OOO ar. legal ices 
•md t he- sum of $22,412.06 as disburse™ nts lor a hafli ol yl, //2,4u^. 
'jointly to Messrs. Ornn.s , El sen and Pol stein and Potent* Lovey.Haudel 
! & Mock to be pd. In equal parts by such corp V.einteK;, J. ra/n _ 

Judgment entered,Clerk. entered on docket //9//a. 

! FW i;,jUcc of Arr,,l for P.,tiUo„or, t» B.S.C.A. fro. the final 5’ feont of 7,3/7.. 

«tu.d -on-Hants Inc ( n' -n and June Cohen notice ot appeal to the_ 

' jf ( ■. iro-n u„. i • i n delt. Missouri Pacitic RR topay. . 

I, | i ,r„! dijj . »»*» t r, to pit i . A I 1 ej’hany Corp. entered on July 

L/V^V^o t". 1 i '’tor cost r. *>„ appeal in the amt. ol $2SO.O0 


ice’ i 


..I 


•P' 


it o I la' land. 


I 














i 


GU.ti of $22,422.06 as disbursements, for a total of $1,772 ,422.00, 
jointly to lessors. Orans, bison t Polstein and Porr.erantz Lc / j 
Haudek & Block,, to bo paid in equal parts by sues corporation:.. 


Dated: New York, New York 

crd^3 , 1074. 




Plaintiffs 
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Attorneys for Plaintiff Betty Levin 

rcrraABTz am iulpdbk & zjjock, nos • 
205 lea d ia on Avenue 
nr-# fork, now Tork 


Attomoys for Plaintiff Robert LeVkaaeut 
ACSftHAM L. KSCERA2RZ, EJQ, 

vrxmjzfi n. etjtdsk, esq. 

CHBLDQEI B. EIXCI, ESQ. 

JCHH MWCTITIAI., E3Q. 

Of Counsel 


ONLY COPY AVAILABLE 


0 












* 



Attorney* for Plaintiff Alleghany Corporation 

ffcrni b. rozoa, esq. 

n. LiJJCJ K20.CC3, E3Q. 

CLCTCI 0. ZQPPEL, ESQ. 

Of Counool 


Attorneys for Defendant 
(lisaisoippl niver Corporation 


Bvsncrp i. 

Robert o. i 

CZIUOD R. j 
Of Counsel 


cxjALiwa a dGEsran, esqb 
43 Kail Street 
new Yerh, Eow York 


Atternoya for Defendants 
llioscuri Pacific Railroad Company 
nobert II. Craft, T. C. Divio and 
Thornes P. ililbenk 


DAVID W. PTXS, EEQ. 
KiaiMEk (1. K&3KY, E3Q. 
CARROLL B. M33BIARI, ESQ 
KARCIA D. PAUL 
Of Counsel 


0 





cr z ugitza co :9 a ccjct, escs* 

437 nzdicca Avcauo 
Hcj rcrii, E-j York 

Attoxnoyo fcr Objectors 

E£vard Ccxficld cad E arbor a H. Carfield 

TEMBD CATcPIELD, CQ. 

Of Councol 


nicrJCT. rAut omni, csq. 

7319 Earth Oakley 
C-iiCwjo, Illinois 

ivzujitii mmcmTz, cq. 

533 Fifth Avenue 
Raw York, E-4 York 

Attoxnoyo for Objectors 
Jacob R. Cohen end Juno Cohen 


CpjXCTCEJ PRO C3» 

i 

rn. jca Charles viini 

1313 Rivor Avcnuo 

Toint Plcaecnt# Hen* Jersey 

ra. ifrocirsTza p. inerne oh., jr. 

381 Eroodvay 

Cambridge. llocoochucatto 

121 . I 7 IL&I /31 R. 08803 
1550 Occcn Avcnuo 
KeatoloAirg, Cow Jercoy 
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I 


crmnriz) n> /7» 

Thia Jo tho find otc.30 in tho oottlcasnt cf 

t!:cco csncoilf ^tcd clr.oo toticroi hopafully, tho clmirvj 

Chapter in tho ccntrovexcy end litigations in which tho 

Clcao A end class n chercholfioro of tho tliescuri r? 

hallxccd Conran:/ ( , C:Paa B ) havo teen c ireiled for clirrot 

t.m dcce£co. r Txllierity Jo ceauccd with thlo cc.et'n 

(i) 

opinion approving th« terao cf tho ccttlcmnt, co xol\ 


c.3 with tho rolnted Litigation which cotrhliehc;! tho 

( 2 ) 

righto of tho Plena n etoeflx. cho neticon cent to ctoch- 
hoMcro of tho Leering upon term cf tho prepreel cottier 

f 

cent elco cot f irth tho cgpll-caticoo by ettemrm ffer cI3.rr« 
cocoa end thet thoJr ccnaiPrxoticn would ho deferred creii 

i 

C-tci entry of find Judgnont, Cho cctticrert pucocmt. to 

tho Cir.al juf 3:1001 hca been fully coaaussatcd. Cho cotter 

I 

ncv» bo^oro tlio court Jo tho rnplicoticn cf plaintiff 


U) Levin v. Ilicsicaipi:i Liver Corp., E9 r.n„D. *33 0«D..n.77.), 
Pf s j ? i r r |« IVaaaoB v. Ittn L ; 

Cerp., 4L3 P.2d 13 i 3 (2d Cir.). r ~t« dmjod , <313 u',3. 1113 
(1973). 

(2) C ley ten v. tliaaouri Tac. n.n., 233 17. fiupp. 737 (3.D. *So. 
1CS4), gtv 'd ryb pom , nitoicoippi river Fuol Crop, v. 

0Layton, 359 i?.2d 103 (Cth Cir. 1963). govM. nvh 

Levin v. niouisoippi river Fuel Corp,, 3GS u.a. led (1937). 



) 
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riic^ay capontloa fa soiiOcrMmat o t £« r ,ij f, 

*. ** 

CcT lc " rl * C3r ? aTt «£* ccnoultcnt esrviccaj doo, tho 
explication c2 rttcr*«yo far plaintiff* bavin end fc>\*aaeor 
*“ * Uci,smcM fC3S t* 10 ** ocrvicca, plus dinbaraoaanto. 
c.'.2cx tho 107103 of tho oottlcncnt tho allowances cardad 

1TJ th0 COurt **■ to r?ia equally by do Cendant a mooieoippi 
Hirer Cecpcrati.cn ("nleainaippi") end Homo. 

4 

Ko rctico to otocttioldora stated that Alleghany'o 
rc^eaat Ccr reinburaacant in tho ruia of <5C30,OOO would not 
bo opposed by florae end llicolraippii it clao ctatod that 
tho bavin-LoVfesocur attorn cya • explication for cn allowance 

I 

ia tho con of C5»133,000 would fco opposed by tloHao end 
rjLotjJaaippi. After tho cffimanco cf tho judgment anthcris- 
■i-T -3 tha cottJcreent end following epproval by tho ctcchhold- 
era pd by tho Interntato Conanerco Coenisoicn, tho ir,:cr- 
catp pertioa, in a dcoiro to avoid litigation cn tho Ceo 
icouo, readied cn egreermt whereby tho levin end IbVbaaaur 
ettemoya liritcd thoir application for fooa to C2.OC0,C00, 
pluo dieburaoaento of C22.422.03, which lilosi.oippl end 
IloHao weald not oppose. 

Open tho roturn data of tho hearing cf thoso 


2. 




t * +•*'* 


«K?licatle,. «„ obj.ctcd to th. Plvc=nt 

°* th* fcoo oo rejected. but gcnerolly tholr view, ro _ 
flcctcd continuing objection to tho cottlcnmt. cwo of 
th= a . cuncro Of Cisco a ctooic. cppoocd payment of fcco 
by rioPac cn tho ground that only tho claoo d otochholdero 
or other Billed Interest., should bo assessed tho coot, of 
tl.o litigation. Iho court find, that tho objection, raised 
ere Without nubotance. tho settlement, ao thio court noted 
in approving i t , „ c0 of Du botantial value to tho n ctoch- 
holioro, it wee nloo of nubotnntial valuo to the corpora¬ 
tion and nccoooarily all ito otochholdare in ending the 
cootly litigation which, had it gono to trial, whatever 
ito outco.es, would not have ended tho otrlfo between the 

tW ° Cl " 0nC3 ' Wlth continuing dlvoraion of UoPac'o offienro 
from their coocntlal duties in operating tho railroad and 


advancing ito other economic internets. Horse-a coalt- 
tent to pay one-half the allowed fees nay be considered 
an additional caoh payment to tho claoo n shareholder, as 
part of tho settlement, ao that what thoy received io cn 
a not baolo. Accordingly, the nolo iooue that remains in 
What io a fair end reasonable allowance for tho oorvlcoo 
by tha roopcctivo epplicanta. 


3 . 



ptoxm r »• 


*« «»• 




flia Canerol foatora to fca oonatfleroa In kwe34- 
tnj fees in litigation c2 thio typo havo recently been 

epccificd by our Carrt of Apponlo in rttv of retrolt v. 
O) 

<~ 'jnn^n Crrn ., end need not to enumerated in detail. 
Although that \ir. a an entitruot cuit, tha dcito general 
ctandarda nay 7 a applied. Hhilo thoy corvo aa guid a, no 
procico or cnthoniatical fornrula in c.-indatcd; whet ie re¬ 
quired in that, giving duo connidcrntion to all relevant 
end oignifleant, fr.ctora, the court award a ounj that in 

fair end reasonable — one that ia neither cxcoaoiva nor 

( 4 ) 

inadequate. 


A rxallninrry v;ord ia in order. Tha applicant a, 
in ctrcooing tho value of thoir cervices in terms of beno- 
fit to tho Clam D cliarcholdors, rafer to tho 0050-16 
ehoro packago of new corcion ntock for each chare of old 

I 

Ciaoo n otock r.o n ccnvcrolon rato of 02,450, reflecting 
a greet! aottlomont of 007,340.950 for all 39,731 choree of 
tho old Clana D ntock. Thun, Alleghany, applying tho 02,450 


■ K 
5. 



i 

I 


1 


(3) _ P.2d _, Docket lias. 73-1211, 73-1420 (Mar. 13, 1974); 

pee Llndy Proa. Duildoro v. American R. C. S. Can. Corn., 

437 P.2d 161 (3d Cir. 1973). 

(4) Cf. Alpino Pharmacy, Inc. v. Cha3. Pfizor £« Co., 401 P.2d 
1045 (2d Cir. 1973) . 


4. 



por Class D ohera cnchenga factor, note 3 that tho cvcrcgo 

highest annual bid prico for Cla 33 D chares for the period 

froci 1903 to 1971, following tho Cuprcr.o Court'o ruling 

in tho voting righto coco, wao approximately 01*770. 

Daoed upen tho 39,731 Clean B chorea outstanding cn 

Doccrhcr 31, 1971, Alleghany arguca that thin amounts to 

an cggxcgato incrcaao in tho valuo of tho Claoo D ctock 

°f at loaot (>76,699,2 22, and otroaoeo that ita requested 

« 

allowance of 0050,COO io about 3% of tho aggregata increase 
in tho valuo of tho CLbgo D otock. Tho Lovin-LaVaoecur 
attorneys, uoir.g tho coco oxchcnga factor of (*2,450, take 
tho carkot valuo of tho Clean D otock after tho Eighth 
Circuit Court of J'npoals ruling (rojccting claaa voting 
righto) and juat prior to tho Ouprcco Ccurt’a granting of 
certiorari, (5330 par charo, end compute tho net benofit 
to tho Clasa B chcxoholdoro at (176,203,520. Thio con¬ 
ceptual thoory of benefit oomowhat ovorotatoo tho matter. 
Tho Claaa B charcholdcro rccoived for thoir oharco what 
tho court deemed a fair end reaoo.iablo equivalent on a 
comarcmioo basin to put cn end to continuing controvcroy 
between thorn and tho Claes A otockholdoro — q eottlcmsnt 
that offered "a permanent oolution to tho longotanding 
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(5) 

innaae©." Cliia waa no recovery of a each fund or 




occuritica which gava tho ehnrcholdcra ooicothing of value 
they did not already cwn. Thoy were exchanging ctock 
already in hand for other ctock of n different clnca plus 
each cn a baeia dac.acd to bo fair end roaaonablo in the 
light of tho reopcctivo righto of the two groups of 
litigonta, tho otrength nnd wcakncaoca of thoir rcapectivo 
pcaiticna, tho proLobilitica of ultimata cuccoaa upe*. a 
trial, end cb crvnluation of tho terra of tho oottlor. nt con- 
pared with tho llholy l>enofito in tho event of ouccona upon 
n trial, nowevor, rojeating tho r.pplicenta' thaory in no 
rcapoct dininiohaa tho valuo of thoir corvicco in achiev¬ 
ing a favorable octtlcrcont with ita conecqucnt end anti¬ 
cipated benofita to tho corporation end ita ntodiholdora. 

Cn tho baaia of the oiutccn nhaxco received by tho Claao 
D atbckholdc.ro, thoir annual dividends at 05 per chnro 
will bo OGO ir.otead of tho 05 previoualy declared* elao 
tho marketability of tlio common nharc3 ia improved end 
tho cottlonant io not to each ohareholdar. Othor benofita 
ere cot forth in tho court's opinion approving tho oottlo- 

(5) Levin v. Mioslaaippi River Corp., 59 F.R.D. 353, 373 
(S.D.U.Y. 1973). 



t 









_ , » rwr.rrv * '«*»>*• ■ 


r.cnt. Indeed, tha nirpJo feet in that tha eottlercsnt 
nc2.loved ncro fer tho Cleoo D etochholdaro then If thay 
hnd been cuccsonful in tho litigation, oinco it «st cnaa 
removed tho re at c.-uno of thoir continuing controverey, 
Whereto even cuccoca in litigation would not have brought 
about that result. 


rho principal thruot of tho plnintiffo' elates 
v;ci3 directed toward MoPcc'n restricted dividend plicr/ end 
tho roliof nought included tho doclrrntion of •flditicnal 
dividendo in jrior ycn.ro end Increased dividend diotrHai¬ 
tian in tho futuro. tTho ioaues raiced by tha dofenao re¬ 
quired not only legal torvicoo of n high order, but tha 
tdvico end ecaiotenco of certified public accountants, 
invootnent analysta end railroad cccnomioto. rha pretrial 

I 

diccevory and preparation for trial involved tha ctudy 
of tho coirplcx hintory of MoPac’o rcorganienticn, includ¬ 
ing analyoio of tho various ICC cpiniono relating to tha 
coveral proposed piano, tho voting righto litigation, 
red relevant recounting principloa, end ovaluaticn of 
volumoo of corporate financial data of defendants' end 
other railroads. 


7 . 



Tho discovery rrecess, of necessity, van 
extensive. It encompassed not only depositions of 
vitr.osseo, but tho preparation of reaaningful interroea¬ 
teries and exhaustive inspection and invc3tigation of 
defendants' filrn in rn effort to obtain docuntentary 
support for plnintiffc* contentions, including tha alle¬ 
gations of conspiratorial conduct to withhold dividends 
in order to dapreca. tho price of the Claoa D etoc?c. Tho 
ir eartnnea of drodjing up meaningful information to cn- 
blieh tlto plaint if fo' claims necessarily required tho 
--.vices of ociior rather than associato attorneys in 
tho deposition discovery process. Tho negotiationa load- 
i’.j to tho cottlenient, which at times appeared impossible 
of achievement, »oro prolonged end \ic ro consummated only 
cn tho evo of trial when tho attorneys wero iully pro- 
pared, cn tho basis of thoir pretrial activities, to 
prococd to trial. After tho settlement was reached, tho 
autemoys expended considerable timn in mooting objections 
to its approval., .end after its approval, in ono’cing to 
uphold it in tho Court of Appeals and boforo tho ICC, 
end also thereafter in effectuating its terms. 






r ' irn uro co . T.cncod by plaintiff Levin 

in Dcccricr ,r ' r >7 . 

* llcghany intervened by lcavo of court, 

03 did plaint iff tovaaoeur «i o -> * 4 

-' * n:e action wan ordered to bj 

maintained n a cl*,, action on bahalf of all class a 
otocrdioldcra . Alleghany was tho largeat Class h ct ock- 

h ° MOr * “"’ ir7 S3:! - *«• position obviously 

- o it r*o -hen ,-n average litigant in tho protection 
of Un tats ,ts. Alleghany's attorns* «r. ix*^. 

U,i3ur *’ ” OJtm fi snd in .11, thslr fee* nod 

0!rp " n00 “ " d thcro for th - services of other lav, tixa. 
accountants n ri financial exports. totnllod ,850.000. for 
'Aich Alleghany reeks relrhnrooicant. 

Alleghany's nttornoyn expended n total of 
11,3 12 - 1/2 hours in the prosecution end cettlesant of tho 
action, rtid, included those of ecnior partners end 
associates hilled at rates charged hy that fire and othcra 
of almllar standing, and totnllin, fCP0.234.ca. 0po „ the 
String a senior pnrtner testified that since the onset 
of the litigations the attorneys had agreed to hill 
Alleghany nt the rate of peg per hour for partn ' orn , ^ 


0 . 
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and $40 pur hour for asaociato3' tin j, averaging $ 17.TO 

(G> 

par hour. tin attornoyo* diaburcas. nta amounted i > 
$ 59 , 712 . 20 , C" n grand total for Alleghany'3 attornoyo' 
fOGfj and Ci:;;a.:ncr3 cf $739,946.00, rout of which Alleghany 
hao already p J d r.nd l.:n agreed to pay tho balance. In 
addition, to i mint Jo tho pronocut.ion and sottlcm at oi 
the action, ti » attorneys retained tin eorviecn of other 
la*/ firrca, a certified public accountant, end rmnagev,-nt, 
trrnaportatir i .-d‘economic connult. ntu, v/hoso c v arcoi 
they ccrtifif 1 in fix and rorooirblo, arid v/hich totalled 
$110,093.12, 'fiich Alleghany ban paid. Thun, tho total 
rafd or cr.: d ' */ Alleghe ny for nil r.-rrvicon in $090,000. 

Tho cum requested, i Manured by any applicable 
Dtandard — if other tho 1. nofitn conferred upon the clan, 
the i-.port, ace of tho litigation to tho public, tho era 
plenity, rr~gnitudo end difficulty of tho cano, iho heura 
expended by 1-wy.rn, thoJr ntntun end utanding nt tho bar 
or tho rates charged — in fair and roanonablo, if rot cn 
the r odent nido. Allegheny *n application for roimbumer nt 
in tho sum of $090,000 ic granted. 

(C) it tho lie. ring ob jc-otunvo v/oro afforded an opportunity 
to crc 3 i-r.it. ina the attorneys who testified a 3 to .’oir 
eervicon. 






/'V: T IC! .1 f o? / . c . I 
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plah.tiffn r .vin end loVaonour were nubit : nl 

o.mc.:-:o o'! 0 ‘. "r; :> tor ;. Plaintiff Allc.hr y. va the. 

r-j jorIty c .w „* of i l;i clono D nto had r. v o p 

o'.- r ccrpc ■ .to r.c' ion tl ~it rerjuirrd the ncy -.rat i a, -v..l 

of t!»o C'm n r.: tccc-dingly. indey :n ' , .at ror' * l " 

• ; : • *: ‘ i clans B group waa fully justifi - 

* 

in • Edition to 1 -i principal cJr'a action cluir i i - t 

r o cot to " i divi’ J policy, thn Levin-I -Vu o • - 

-rone c •:* : 1 I < 'ivativo clvi: » c.n tchalf o I •• 

Crena, I i n *+ Polstain r eye or; .ted pairin' If I v ’’ * r “ ^ 

Ix. .■•>, ii uid Dc Ci Block roproaejit 

L- \c- lour, hut they coop orated rod thoir c -pile tile i in 

( 7 ) 

a joint cm. 


i -a j 1 e In no. i i i. mi » tlio activiti > o id i 

jhany’a i 

courses, i. other ronpoctn it did notj in any event, t' t 


Tv) Vim tulle. . ion eloo includes acrvicc > of ot ev cov ■; ol 
his . c 1 ita i litigatic l, vhid • < 
for el. in td : affidavits in cupport of tho rcev.-att ’ r* Ir 
i-.nc . Co ,) -■ i hurt i'.gre- l » evg thc.mclvt i ^ v ' w 
allocation of any award, ao it in not noce 
, to i . j r • -;i. ic ..11 • eti 


11 . 





nttomcya ,cto1 J„Vp- .iantly J„ , npoi ,., toj a , 0 

(a) 

°" the Class r minority group. They aloo represent- 1 
nincrity Class n ir,tc cots in tho Hissouri actio which 
hcorminod Vl " j;; h rights of th Class 

• ' ' ' 

f -° : " t: Cir r '*?*' 1 *» • > -st of $6, *55 3,000, r.n rotod r .. 

lnd ( ' 22,/:22 * 06 for dlrl '“o^-nts. '1*030 applicants u-g* 
MoP. 1C and iol oippi ligat pa , 

f ° ' fl * r '* f st not to c ,-o-o t.ho rcduc l *:>- 

•* ■ ' :f --' of their opposition t 

tT 5 0rl * lna11 * ^ * r>,m t» n. fordo ntrong anovranco 

of ita roaset ehlsaoss rnd accordingly nhcull I giv, * grnnt, 

lf nCt e " cislvf? ' v;3l ^ ht • He./ovor, to roc apt as exclusive 

3 ' * 

ncti.cn would nr-an tho ourrendar of tho court'o duty and 

t. 

relevance. dr a not relieve tho court, of its <. ut y to r^Vo 
an indc;.ancient appraisal.. to -avoid a c.rd. ...j •wWlfal.i. f 

1 * * * ’ ' 

t-1 to award only ouch foto that ar fair, 'wit - u f . 3 tn 


m cjVd'uw? !; 7 y ,'; ,i * alp >’ nlv " r ».r.o. v.-., 3A7 

12 . 
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wsa a t , 

c ’P^l aci v i n w . 

■o •ttornoyo * Jppllc , ui 

Mioaouxl action w.iro not allowad . 

-ad cloea not for - , 
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UNIT. i) 3TaT.*«j j NC'iVJfT COURT 
HOUTui^Ul j ) 1 S'jl . " j Or' 5 <W 'fNiv 


ijfA: 7 COi-POivii j.'TO il 
a?v .j. ' . Aw.'. . 


P’lainM"fa, 


f J l SS '• 5099 ( 7,7) ' 


-a ax: v- 


r:iv - corporation 

m.loOO'j.ki *acxf:. j railroad comiany, 

ROBERT :I. CRAFT, r ’\ C. DAV T C and 
710 J\:J !•’. lili/ AIM. 


NOTICE OF MOTION 
To ret aside judge¬ 
ment and order of 
May 2nd, 1973 


D-. r aidants. 


•• x 


;xr: 


PJxiASM TAPNOTICE, that the undersigned, appearing 
for Petitioner Miehaol Koumousis. will move this honorable 


Court at the Cou hon: ;, Foley .Square, New York, N.Y. in 

- 


ytt 

Room thereof on the ^ Cay of November 1973 at (5 F 

o’clock or as soon thereafter as counsel may be heard, before 

• 

the Honorable Edward U<infcld. United States District Judge, 
for an order (a) setting aside the order and final Judgement 
dated and entered May 2nd approving the stipulation of settle- 
menh o!’ the above apUoir d ca^c and the recapitalization plan 
for Mo Par, and (b) < ither r in- tating the above captioned 
suit, or dismiss in r , the raid suit, or approving the Wesson Plan 
of S .ttlement, a.if (■•) . rantin' such other and further relief 
as to this fo’-rt •■•..ms Jurl and proper, for the reasons set 
forth in the ano x >d petition. 


Yours very truly. 


DAT.m): Brooklyn vj Yo «: 


)y 


■.io 


T .V7 


■73. 


r \Ml N/ 


rnPY AVAILABLE 


IJ'va -<• u If. d avey 
Attorney for petitioner 
Michael Moumousis 

o I.v? ic P.0, address 
eT 7 Third Street 
e-ooklyn, Nev? ■'"ork 1121 








SHELDON II. ELSEII, 
LEWIS SHAPIRO, 

Of Counsel . 


ORAIJS, ELSEN f« POLSTEIN 
Attorneys for Plaintiff-Appel lee 
Betty levin. 

One Rockefeller Plaza, 

Nov/ York, New York 100 20 . 
(212) JU 6-2211 


JOHN E. TOBIN, 

M. LAtlCK MALI , 
GLFE.. S . KOPPM., 

Of Counsel 


DONOVAN LEISURE NEWTON 6 IRVINE 
Ailovneys for p> .-•inti1 1 -Appel lee 
All t. 'j'iUi-.y Cor pc/ a Lion , 

30 Rockefeller Plaza, 

New York, I low York 10020. 
(212) 4C9-4100 


ABRAIP M L. P'> "V/'’ .'vy,, 
WILLIAM E. HAl 1 , 

Of Counsel . 


POMERA.TH7. levy iiaudfk l block 
7\llorneys for Plaintjff-Appelloe 
Koi i • ;i LeVasnour , 

29 5 Madison Avenue, 

New York, New fork 10017. 
(212) 532-4600 


EVERETT 1- W1I.T. IS, 
ROBERT N VOL 1 ', 

GERALD E. RONS , 

Of Cotiorc-1 . 

> 


DEL. BALLANTINE, EUSHBY, 

PALMER h WOOD 

All .wnir/s for Defendant-Appellee 
M i rr, i i »>pi River Corporation, 

3 40 Broadway, 

M.'W \ork, New York 10005. 
(212) DI 4-0000 


DAVID W. PECK, 

MICH.'VJ L M. liAWEY, 
CARROT .1. E. NEESEMANi:, 
MARCIA ». PA.LL, 

Of Counsel. 


SULLIVAN & CROMWELL 

ALloiiif-'i ^ for Dofendants-Appellees 

Missouri Pacific Railroad Company, 

Robert H. Craft, T. C. Davis 

and Thomas F. Mil bank, 

40 Wall Street, 

Ik.w York, New York 10005. 

(212) HA 2-8100 
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• 'i * 

UNITED STATES DISTRICT COURT • ' ' h- 

SOUTHERN DISTRICT OF NEW YORK • %j*»v 

• < . ' 
t . „ 

VI. 

• r r ■“ . 

BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LEVASSEUR, 

•> 


Plaintiffs, 67 Civ. 5059 (EW) , 

f . 

1 

-against- /,*. 

. * 

, i 

1 

h 

• 

MISSISSIPPI RIVER CORPORATION, 

MISSOURI PACIFIC RAILROAD COMPANY, PETITION 7 
ROBERT H. CRAFT, T.C. DAVIS and 7 
THOMS F. MILBANK 

t 


« 

Defendants • f.- 

V, 

\ 

' * . * 

"*■* 1 

■ ' ,1 

' * \ t 

Miohael Moumouais being duly sworn petitions this " ( 

* 

\ 

•* »• 

• W . 

* 

_ t 

» 

'*» | v. 

court and denoses and states as follows: . , , ^. 

2102 Old Mill Road, 7 y 

(1) That he resides at Spring Lake Height® -• 

^ 1. 

' 7 


New Jersey 07762 and is an owner of Class B stock of the Missouri 

1 

; 

Pacific Railroad Company, (Mo Pac). 


' * 

(2) That this honorable court in its order and final 

* - 1 


Judgement dated and entered May 2nd, 1973 retained "Jurisdiction.* 
of all matters respecting the consummate of the settlement of 7 .- 

\ 

b •* 1 
*• N . 
** . r 
> 

M 

**•> ' ♦ 

; r * 4 

•* * ’ 

this action pursuent to the Stipulation of Settlement and for 

: 

i 

’f-t 

the purposes of entertaining applications for attorneys* fees ;m :- 1 

j f • 

'Z 

and expenses by counsel for plaintiffs Betty Levin and Robert 

' d * 

■« 

1 . 
■a 

• 

Le Vasseur and by plaintiff Alleghany Corporation". * 

• '.V 

. 

RELIEF SOUGHT 

1 

Uv.i 


'V* * 

(3) Petitioner respectfully requests, in the Interest * f 

• . ' , ■ ’:**/•{ 

of Justice, and on newly acquired information, not made avail- r . • 

7 l-Vf 


•■hi 

- ^ 1; 

’ r 

) 

' » ' 

able to the court prior to this time, showing the interests pf 

/ 

\ l 

v • • 7?.* 

the plaintiff Alleghany a 3 being in direct opposition to tho&e 77. 

,« * 1 . ' .. 

*•>; 

1 *•,. < 

1, 

of the represented Mo Pac Class B Stockholders, the following: 7 

.• • 

1 . . 

V * 1 , • ■ 

" f , 

. f • '! f. c 

(a) the setting aside this order and final Judgement dated and ,7 

v 

N <-* 

• f . 

-; 41 

entered May 2, 1973 approving the Stipulation of Settlement andv\f 

m- 













4 • « ’ 

the oamc; and (b) either reinstating the above captioned suit, .. 

• » A 

or dismissing the said suit, or approving the Wesson plan of 
settlement. 

• i • 

reason for relief sought-alleghany's interest 

in THE SETTLEMENT WAS SELF INTEREST NOT REPRE¬ 
SENTATIVE OF Alii) IN OPPOSITION TO THAT OF PE¬ 
TITIONER AND ALL CLASS D STOCKHOLDERS SIMILARLY 1 

SITUATED 

^ •- 

(4) This Court In its opinion on Page 32 stated: 

"Alleghany self-interest as the owner of 53% of the Class B 

\ • 

stock gives assurance that it negotiated to obtain the best v ,\ 
possible terms for that group viz- a viz the Class A stock* ■ 
holders". The court also on Page 31 stated that the ^oint ,ra- 

. K 

* 1 

commendation of tile class representatives were'' entitled to 

4 

substantial weight". 

From these statements it is clear that the court 
was unaware, as was the petitioner and other Class B stock- 
holders, that Alleghanyc self-interest in disposing of its . 1 

4 , 

Class B stock was paramount, and was not representative, or 
beneficial to petitioner and other Class B stockholders. 

‘ Y 

(5) On January 27th, 1970 the ICC authorized Al¬ 
leghany to acquire Jones Motor Co. Inc. and the transaction was 
consummated on April 30, 1970, despite the fact that Alleghany v> 
violated Section 3(4) of the Interstate Commerce Act. This 
transaction started os early as Sept. 4, 1968 when the agreement, 
to purchase Jones was entered into. /■ Inadequacies of Protection 
for Investors in Penn Central and other ICC - Regulated Com- 

’• i * V j 

panies - Staff Study for the Special Subcommittee on Investi- 1 
gations of the Committee on Interstate and Foreign Commerce, 

H.R. 92nd Congress, July 1971 Staggers Committee, Gov't, Print.' 
0.99-2970, pages 36-38 J/ Petitioners Exhibit A attached. • ; 







The ICC in its decision of Jan. 27* 1970 conditioned , 
its approval of the acquisition of Jones by Alleghany as follows: 
"Still further, in accordance w1th Alleghany's suggestion, we 
shall require as a condition for consummation of the proposal 
that the trustee-chip of Alleghany's Mo Pac securities as pre¬ 
viously ordered by the commission, be continued subject- to the 
continuing jurisdiction of the Commission*'. Alleghany Corporatio i 
Control and Purchase-Jones Motor Co., Inc. - and Control Erie 
Trucking Company Ho. MC-F-10444, 109 MCC 331* 350, decided Janu- 1 
ary 27, 1970; Petitioners Exhibit B attached. 

(6) A primary reason for the Alleghany acquisition 

of the operating rights of Jones was to lessen its tax burden : 
and, be able to "retain and reinvest net earnings and would 
not be subject to the 70-percent penalty tax". /T supra 109 MCC 
331 at pages 339 and 342.7. Petitioners Exhibit C attached. 

(7) On October 6th 1973, Alleghany through its at¬ 
torney M. Lauok, Walton, Esq. filed a brief with the ICC with 
reference to an application seeking the ICC's approval of the 

• t v 

recapitalization of Mo Pac as provided for in the settlement 1 ’ ’ 

► j 

agreement and judg ment of this court in the instant case. '■ .1 

v 

Petitioner attaches a copy of pages 9 and 10 of said brie? 

(Exhibit D) wherein Alleghany argues that the termination of 
its Interest in Mo Pac Class B stock would be in keeping with 
the public Interest, the prior order of the ICC (Jones Motor 
Co. Inc. 109 MCC 333 supra), and would save Alleghany from . -< 

great financial injury, and relieve the ICC of the burden of 
supervision of the trust of Alleghany's Mo Pac stock. • Jr 

t | 

(3) It Is submitted that Alleghany's role as a class ,1 

♦ I 

representative for petitioner and other Mo Pac ClasE B stock¬ 
holders was not to represent its own interests or that of the 
ICC but the interests of the Class B stockholders. • 








. Wl t -. ■ 1 , 

<f 


Petitioner and others similarly situated were not 


benefited by the settlement or the recapitalization but were 
harmed In the Integrity of their property right and exposed 
to confiscatory taxation in that the cash payment of $850 per 


share is subject to be treated as ordinary income. 


(9) It is indeed strange that petitioner and others 
similarly situated would be better off and if the worst had 
happened viz. dismissal or loss of the original suit. If such 
happened petitioners property and equity in Mo Pac would be In 


tact and unchanged. The settlement is worse than the worst. In 


that petitioners equity Is reduced from 65.5$ to 25.5$ and 
petitioner, and other Class D stockholders, unlike Alleghany with 
it 3 tax shelter as an operating carrier, is exposed to tremen¬ 
dous taxation on the $850 per share case settlement. 


CONCLUSION PROM ABOVE FACTS: ALLEGHANYS 
SELF-INTEREST AS A RESULT OF ITS PURCHASE 
OF JONES MOTOR CO. AND THE ORDER OF ICC 
ill 1070 MAS SO OVER-RIDING THAT IT COULD 
IIOT AND SHOULD HOT HAVE BEEN REPRESENTATIVE 
Hi the C1ASS SUIT Ain) THE settlement. 


(10) The pending settlement and recapitalization of 


Mo Pac benefits Alleghany and not the represented Class B 


stockholders of which petitioner Is one. Petitioner and others 
like him would have been better off financially if Alleghany 


had dropped the suit or had even lost it. 


(11) Alleghany, due to the ICC order of 1970 was no 


longer the real party in interest to continue the suit, much 


less settle the suit, Alleghanyc Mo Pac stock was In trust 


under the Jurisdiction of ICC and Alleghany required the ap¬ 
proval of ICC to continue the litigation, and no such approval 


was given. 


(12) Because of tho facts as stated in item (11) 
supra the court lacked the Jurisdiction and adjudicatory power 


to continue and/or settle the suit. 








(13) In 1ight of Alleghanys tax shelter as a carrier 
Its Interest and those of petitioner and other Mo Pan Class B 
stockholders were no diverse that the settlement served Al¬ 
leghany but not Class B stockholders. 

(14) In fairness Alleghany should have disclosed its 
special interest In the settlement to the court and to the stock 
holders in the proxy statement. If It had so disclosed the 
court and the stockholders would not have been misled. 

(15) The settlement constitutes the taking of pe¬ 
titioners property without due process of lav;, contrary to 
Rule 23 of FRCP, for the benefit of Alleghany. 

(16) The courts settlement under Rule 23 of FRCP 

1 

so interprets this rule of procedure as if t e rule created 
substantive r! ;hts, a situation beyond the constitutional power 
of a Federal Court. 

(17) This Court must in fairness stop this unfair 
taking of petitioners property, and that of other Class B 
stockholders, 

Till WESSON PLAIT IS THE SOLUTION IN TEAT 
IT HELPS ALLEGHANY DIYET ITSELF OF MO 
PAC STOCK, GIVES CONTROL TO MISSISSIPPI, 
a:td allows THE CLASS B STOCKHOLDERS to 
kelp his equity without confiscatory tax¬ 
ation . 

(13) The valuation of Class D stock was never pur¬ 
ported, nor could It be attempted, to be attained in the settle¬ 
ment hearings. Tan figure of $2^50 per share vac, as this 
court stated, for settlement purposes only. There is no ques¬ 
tion but that there is a grave question as to the truo value 
of Class B stock. Petitioner subscribes to the calculation 
of Mr. Gabriel in his brief submitted to the ICC at its hear¬ 
ing on this recapitalisation plan. Therefore, annexed hereto 
and made a part of this petition (Exhibit E) is a copy of the 







pertinent statements in Mr. Gabriels brief as to the true 
value of Claes D stock as being (2’f,800.0O per chare. Even 
if this figure could be debated, nobody questions the fact 
that the proposed recapitalization reduces the Class D stock¬ 
holders equity in Mo Pao from 65.5# to 29.5,2. 


(19) I-'r. Wesson, a class B stockholder and a protector 
ii 'he recapl alization plan, lias proposed cui excellent r^a^t— 
■ eel and xair solution to the problem facin 2 the parties cni 
j| th0 °ourt. A copy of this proposal la annexed hereto and 
made a part hereof (Exhibit P), the papers being o port o" Mr. 


\vess 0 n 3 testimony before the ICC in its hearing this f.-pt. 19th 
on the proposed recapitalization. 


(20) Under the Wesson plan: 

!)*■" ( a ) Alleghany will be able to dispose of its Mo Fac 

j| ctock at the price acceptable to them of $2^50 per share, and 
•| at the sane time 

(b) Mississippi River Corporation could obtain 91.0;^ 
j voting control of Mo Pne,; and 

(c) Petitioner and other Class D stockholders o'' 

II 

! Mo Pac would retain their equity in Mo Pac undisturbed, and 
| would not be subject to the confiscatory tax burden which the 
J proposed court approved plan imposes. 

Wherefore petitioner respectfully prays that this court 
w *-ll cone to the aid of the small inventor, protect his pro- 
J party rights, and require fairness and openness on the part of 
|| the large corporate investor by (a) granting cn order declaring. 

| the settlement agreement a.nd the proposed recapitalization of 
j Mo Pae, and all nets of -'he parties taken on the basi 3 o'* the 

j 

I same to bo legal y void because of lack of proper representation 
j Allegjianey in its failure to make full disclosure of its over- 
|j riding sel^-int.rent; (b) either reinstating or dismissin." the 
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inip! 1 1 r,\s • mabb li.ivr lii’i’ii ime inioil lo ho at lea-a a nm-demianor 
under Section in of it An. It r«-w : »*«!:•<! ti c currier for violating the 
lnt* rotate ( .iiiiiooi'i- Ait If, j >. i'll i»: ’ iti ■ to retain an iu\• ■ Minnt 
made in - in! lint -,| i ■■ 1 1| , our , -r i>o point in it t-on*-i>loirtion 
of tin- :»<:«|*i. iti*io i ' ii.i* itV < o!i.i ',i ih cIVo t upon investors 
la xu n <«■of a In «*l i .him' • mtiol »*\ Ho ‘ (This illicit acpii ill ri 

(ov.t A lif/lh n , a| j|M * 1 i"i.*t *•!\ -J >'s loi'lioo. i )m a consolidated In is, 
this i• • j>i•* • i■ 11 1• -i 1 :<111 .o' .min. I' r.t. i |). •relit of it- tolul asset hill it 
war viit irii oi <o p loit \l!i *'ini,\ in -Ii;' from under the r- -pn lo I *>rv 
(out ; * i!n * 'f 11 if I'.t no; I1 1 ■ 1 I. I;. I lie ji Ildii-IV^Illll tint! of ill' I ( 

VIII. Orin:i. \ I a n ine- A ii i.< "i i.vo I vvkstok SnctJitrn 

S. 

\ 

\ J u s aindyzh'. ". the :■ • li-i) i • :i \ of investor protect ions, as viewed by 
tile K'ty tin' stall In role hal' d that Is cim r ol tlicif potential for 
injury InNjie public mi' mi, < > • i t:. i i • o'liei matter-, should pmpeiK 
he t le' * iilijlSd of -eparetc and more detailed .studx. I'lio: (/mat lers 
include: s, /' 

' 1. rONUUIMKIIATI S // 

In March, I htitiirSi• t afr of the 1 ('(' >■ dmiittcd to (.’onmmsion 
detail'd studl * t ih\r ••c/iomeralf noi.o.' act i. ii'/Avii hin tin rail 
and mot*ii carrier md \ io Atuoup oiia i thhu'sWlic stall’ pointed 
to the (’oimu. ion - -Hr iul rent in : > lio.t 2Co/as a potent means 
foi cootii.ilai!"- n.M .i liVoiniiiy a i.pad! rulin'; process of 

diwi ificat iop It. ‘!o inrVIle d ail' r.ii- dill/ point that 
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west Indo ric- ,e ; i!,i paicnt hoMmj: company has availed its<-If of 
tln> ti'\ hem lit .o' ere Ins /.t ihe si ii 'di.oy railroad t. reduce its 

/ own in', h.ihilhies \> it I, eit/nippc' i'iiI l\, mi v olfset t j ti <j b(*m lit to the 
railroad. , with ■. . ’..A il • ol t »• >; I: ■ i •. nj the i aijroad real estate 
invi"!"" iit'- 'M " ' • >A : in'ai'i li e company's dividend policy and 
the Ini Ih i if t li •' , A. o l a o a hi n \ v. it 1 1. n oil. I he railroad ' lor 
sale. / 

Althoiieh lire- I</ Inis prepared it • oou-jlpmcrate merger studies, it 
ha tint demon A\ ,. :e.| an cnI Inisiasiu hn illiplcin litilV the slalfs 
ieeuii.m. od.i i, A. . I'ht* ('miimi - ioli sou: lit and ivci-iV d in the 
Innei - le y 'A.-.wo. I Tram puliation Act of p.i.'Ct the ai\hoiily to 
regulate hooiio. < on, | c oil's, hut when aell:.lly < old I'olit i\l with a 
patent v’/it ion of -i'liili' ml prohibition in that hyi-Ni ion, it 
ljpioled /lie oil.mud Iemhllive purjiosc alld ratified the iflliawful 
action. / \ 

('Icaaer public di'i 'Insures bv eonylnmci a I es with int ellieilde and 
ncein/lc hival.dnwn ol yii.ss and net incomes by product lines and 
lines of luisine- nr needed. A reportin;: .- vstcin for rnnolomcitites 
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\i.u *;i!\\'S * «i‘° ! * Vl lovro 


,v.-w!y Isun-d common I do.'.., .. 1 1,avu 1,0 oU,er 

i;u,|'.!| I'.tch •: <»**t . \/ 

()!,(• of ,Ilf prill-..'., y |.r, ivni.M lij-AlLvI.^y for acquiBl- 

lil.ll (it Or.' "|> f-Tiiiy 
Such liurdvo aimes 


i r;':iiiM- ;•**' 

, , i,: ,,| j,h.-s i. in te.-.sen it.' tax burr ea. 
hum tl • I ml Ui.it Allan P Kill., as " f 


I'ul-ruary 2k, 1 


if I 


:t lit ii)| owiK.r ol 13 .shares. 


nr St. 2.\ i'< cut "f Ha on t'tmSiti K c«imia»*n bioc! of nll.-phany. 
All'—1: my is tlardore, f«.t H-ti-r.il income tax j urposc r, ron- 
. a j.crswii.il hnlc'im company since- •*»•« person (lers « tan 

5 ,, !;,) «»-.-• r»:» more t> r>n hOpvrn-nt of ns stock an . 

'V rs'a.al 1 damp income,** ((.0 i ore nt of more of atSjuuctl 
-,s income coumcs < i d vu’omls and interest) and is therefore 
subject to a 70-j c-rc.-nt \ t-neli; tax on tl,.: “undistributed pens 
holding income.*’ All do: s no. wan. to uistrihute a e.t 

income to avoid the tax. With /.llcythany ,!, rec.pieni of I «»I>- 
eratin revet tic • nr, an ri by itr. J arcs Motor Division, it aUf ;es 
Uwuuld he an o, ■.ntit, ■-mpany rath, r than * holdl.* company 


for I-c-tl 1 


t.-i/t i• 1 11 •' 


,ii'-. t.■ 
l.l-f ’.Ot; 

I'ln 


j; could then r.-irtin and reinvest r.c-t 
. ahj,to the Zb-pci'cent penalty t:-\. 
Pv ,t<.I .•. ur.d r if operating riyhts 
, . - I; j,. nt. f.h'i'Viet’, all shipments 
I Ik- t a.iir l.*ndl*d cnn*i«»fcti of r. 
. in. rvice i points ihroyiih- 


c-ai l.tiiyfind v.-on’d it"". I'* 

I villein i of p.f t "p- ' 'i'i 
is reflected in 
t r .'Vo | oi' ai 
VP\ \ ar 1 .> o 

“"to ;;',' : wM.ee itUd on October 1. 1969, AUejrhauy 

tutted that nr; of le.it ry I. IVON. «U- date of the Penn Central 
nK -Li-r authoio ed hv the fmmnission r.t f\ ur - vh unia /:.(»■- 
Mi rr/cr A VnrJ C-tUol K. <*«.. 327 !.( C . 475 Alie,-H:;y rc- 
(. |vcd a. . still hold Imresm O.Ml percent .1 t . c 2 M< -o- 

71,S i . ouisTa'iclir. ' ' ' 1 Inatidi, “ m ’ A »“ 

P Kirhv, cr.ntr-Pint;, no. i ladder <-l AHetil.any, received arm 


presently in-Ids wo.l H : a, c. or 1.62 percent o. the outstanding 

Penn fmntv.il chan-... t oinhi-ii i;- their interests. Alley.! any . l.d 
Kiri v ti>"ether own /.id i. rcent of the ouis.iandinp Penn (.emml 
S, cV- AMeyhatVs simr-v. in «Vm, Central are Held in its own 
Lme hut the no., „ha,v ; , a,v anion, those held in the name of 
sifli-v and Company. 

Allothaiiv is also the controlling shareholder ol Investors I)i- 
noi- ilicil Services, win.-I, serve* as an investment advisor and 
dintrihtiioi to, aynmp of timiual funds. y\s of September JO, 
,(,0-1 these miitii.il fund: In-Id :*.'•!.‘/fit chares or 1.63 perccmt 
ef ihe out: iaiuliny. sltnn-s ol PenitCentf al. ’us alleged investment 
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P ; ■ v!.<( II* ...i 1.1 liinol Ihc IVHI Central 

■ > - : '•<:«**>”»•»* 

"“i*- L * , , . , , ;J .nvfiluir •!!•-•..l'Tf.lnr 

' . , r n 1 t‘> whef ,- Alk>*.hany is ail.Hated 

1 a J r . . j - u m< nin of ction r,(. ) of the act, 

__ mlnoi Ity stock ownership cur 

' . , ,ard of tin t ctors a' in * dot s not 

5T; 'L'l\ ‘nswatl. it i-»rgued 

ordinarily r. from the 

|, u .,,, r .: ; i-J',1 i<itirhi| with the t arn r. A!M“'*> aUv .- Si 
haa ft0 c01 , . < • : ether arranfftmenw of any kind 

ji cnn c T ,tral. has 1 » control over Penn Central nporatio 


;.oird. 1' * 


Uivi'.- r alter" 1 ' that .since tie 


investment in .'ones is 


*ir ! »* i tii a . 1 • “** .. _, 

u c . , ' . .;lnc I'liliin Allc; linny alri’m'y has in Ivr.n ( cntral 

*. • ;.>; affiliated with Perm ( cntral 

,,l< cr * •' •• . .* . 1 /lle-hanv p lints; out 

within the i i» it I » < ( '>“ ,ac ‘ ■ " ’ * 1 

,l,i. n-t.vir.- >>1 ; i i iK n C’)( J »•! the act i. not api.lu.ahu. 

1 A v. « • ...... . ... uro! of Jones is consistent with 

. ... ......... .. «»*!» ■ 

.... rifle n> ill l.ip.vnc* puhlu .w: uim n . r. vt 

,i ( .. (I .j..h sa.enrhen::.:, -i the i>v:ncial cmV.tim, ... the 

. cr ir.v I. h a.itr.}* ■ 1 ru ««<■*•» ,ur ll,t! P -Wlw * 1 
, •" . , „ . . , .. criminal Int !«nu.u in acquiring Jones was 

■ ti n a ■ a s rental ' ik’lna ^mpar.y oneer she 

, i eve , cod and thui ' « - . . - ■ ■ 

( . und tin . ■ • y wxi r v: i u St . .. 

u ‘j. arj u •(! tf e t i U .' v will ■ ttallahlc lor improvement 
, • .1 . . rier ot ■ .t:< is. It i lali l that it i- ‘he ; ubllt 

i st to have the uni >nwf act ■ ' ; sul finaR ^ l “ 

resources wi 1 ,‘a carrier allecedl; having a 1 »r S e . - - d for caahi to 
Successful • i.me tts ■ . vice. It is illcvcd that A,, e ^ a 
, , x savi „,-.. will mala availahle to Jones approximatel> $h.blo,«)U 
between 19 ..o and 19 ^. Uis will allow Jono. tu improve pU« 
a, lt < equipment and achieve a provwh rate no. pofs.ele oulmut the 
/holi- of a . mnpanv such as Allcv.hany. In support o. its position 
" ,hai it is m the pi hlic in.erest for •' company to rcaUre tav sa\- 
S on to the carrier . in, acquired. All^.uny eke. 

I.inr .. Im . < <.«/ ■•/ und .W. r</. y. h/ M.t .l . 
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HoPac securities should ho required." Alleghany Corporation 
— Contro .1 and Purchase - Jone s I'ot or Cc<. , Tnc:» - and Cent 10I 

Erie Trued:l ug Comp any , supj at 350 . 

Undoubtedly the Comm-lesion, ’n bo ordering, weighed 
the unique characteristics o 1 . MoPac Class B stoc):, including 
tlie absence of a broad and liquid market for tha^_ security. 
(See F.xhibit •! 2 , Testimony of F. L. Loo Jones.) The Commis¬ 
sion wa r i undoubtedly aware that the sale of Alleghany's B 
shares in the usual way war. simply impossible, and to so 
order would cause great financial injury to Alleghany as 
well as to the minority Class B stockholders, the price of 
whose stool, would be substantially depressed by the forced 


sale of the controlling bloc); of B shares. 

Furthermore. it is clearly conducive to the public 
interest that the Commission be relieved of the obligation 
of overseeing this trust, while at i-he same time achieving 
a solution which will net harm Alleghany, which is also a 
carrier subject to the Commission's jurisdiction. 

Clearly, an excellent procedure for eliminating 
or virtually eliminating Alleghany's ownership of MoPac B 
stock is that embodied in the Plan of Reorganization. 


—IQ- 
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bc.-vmrn the MOP/0 Plan of TJ «n:nr / \ 1 .il I r>< 11 on her. been mnd**"' 
up by Mier'.rrlnri .and her 3-oyer', nr.d they hrve hired 
nernenaj*V e;u o ; ( i - v.’yerr v:hn rr ' * raid to t eo* 5 f y In 
fflvor of KOpi’.C njid Mirr. ief-ipoi, a no those ’.'he are not In 
agreement. with the ••‘nhn.- of Mim' r rOppl »tv* iV't hired to 
tert'fv. T.f the If’ d<> ;*(’* :• favorable for section 20s, the 
M0r*.C end Ml rsl nol bo.-v f!'. t be on an** the r.len of recapitali¬ 
zation he a been >i - nted to be ir. their favor. Mlminnlppl 
i ^ MOP AC • M Ir r 1 mye’ l 1" the :nnn.n cement . The yellow proxy 
even soya that "V.Po proxy ir col Pelted on boh?If of the 


i.r-i no ,?eii'':nt. " 


./ 


On po.Te 3 (' 

S \\. r V’!.! ten te'lhn about the 9 If. million doll-ore net 

left for- the Cl- ■<:; "P” , f.re eapUnli -rinse that, he finally 
roof-s ur> with 3.1f — :t thet Circa 3“ In worth . .pare 

37, lines 2, 3 - but l-.on, a rollrond lawyer thi + Vo 

; -fwt in addition to the worth of Class "B" 
rh' , re h.ane.l on c-aminrr, there la left otit 
n-<m ,"H« h in, as of December 31, 19 9 2, ro¬ 
of 9,1000, or opproximntely 38,775 F^r 

tf,:77 \,nco 


5 r:p* 

lit in addition 

f‘ Vi n >* p» 

based on o-arni 

Clans 

/•Jlhas, ns of 

of c "3 

r 

' 9 , 19 .?,ooo, or 

eh b ■ 

lomf* to Clans 

th*»‘ 

icnetr necor.oar 

•• j 1 rn 

• • ( 1 , in"lvdl nr; t 


tin?; value of the ' 1«n "* " in the event of liquidation. So 
oil of this 7349 , 19 . 7,000 retained income of MOPAC, an of 
December 31, 1973, belon*’"’ to the Class "13" storfc. This value 


0 
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of S?.,U50 per Gin cm vhen art dp* to thn about $8,775 

retained Income which belonp.n to Clann "D", amountn to 
*11,225 value pc? (37*nn "D. !l 

!»11 ( ;><5 j,pi» m vmn ")» ,! Vf-7u.fi, There nro additional 
property vain on ft/’ . 

jit December 33,! W/V, and I'J /l,accord mj to the Itonac IB72 .-Annual 

Report on pa^n PJ > Consolidat'd non-denreclable properties,includinc 

land and land rights were ap-ioximaUBy (545 millions.This 6545 

millions Is arrived at in t'ho foilcclii" manner- These valuations 

are as of lOoi plus additions and bet,torments less depreciation 

to December Kl^iOY.'j, r’ nee the year of 1934 inflation has more 

than dovl?led the vain • o'* this property,or -approximately 

C 1,030 .’.Ml-lions, One hilf of this accrues to the Class D,which 

accord in" to t. ] >e • -• p 7«. 0.0. •'j’icoi' P3.an of l'.jaid P.c-org&nizat ion 

the Class R is the roc ini out cf all corporate equity after <.1.1 

debts have loan c.i i: /rclodin" the $100 per share liquid a ting 

value of trie Class «V , Cue half of C1090 Mill ions equals $54£p0qpoC?. 

Therefore Cla.'n B hen increased In value $545,000,000. 

Consolidated'. Acini mad income December 31,1972 _1 o' 0, l P2—«- 

Total va.3 ue ace. 1 lied to Olc.s B i^.D^e,is<^,O jO 

This amount T.-y .-ay 40*000 shares Class B 

equals op .-r ox la at r !y 350 per Class B 
Plus times car»i*.n£f.- 
of Class )3 based a. >n 
earnings accordinr 

to ' ^rpac '_ 2r / 39 p/ 

Total value ’ 024*1 vju per Class 13 Mopac stock 

One of the solutions to this Mopac problem is to have the 

United States District Court .in Saint Louis help the I.C.C. enforce 

the Mopac Abroad Plan of Poor gs ninetion which is a law of the 

United States because it v '• r : as proven and certified both by the 

I.C.C. and the United States Federal District Court in Saint Louis. 

The other solution would be to have it resolved under Section 00b. 
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This motion is without merit. The holding and rationale 
of Zahn v. International Paper Co., 42 U.S.L.W. 4087 (U.S., Dec. 
17, 1973), is applicable to class actions under Fed. R. Civ. P. 
23(b)(3); as plaintiffs correctly point out, this suit was cer¬ 
tified as a class action under Fed. R. Civ. P. 23(b)(1) and (2). 
Further, jurisdiction for this action was grounded on section 27 
of the Securities Exchange Act of 1934, 15 U.S.C., section 78aa 
(1970), and pendent jurisdiction. See Levin v. Mississippi, 59 

4 

F.R.D. 353, 359-60 (S.D.N.Y. 1973). Section 27 does not require 
a minimum amount in controversy, and Zahn is not applicable to 

suits brought thereunder. See Zahn v. International Paper Co., 

« » •> 

42 U.S.L.W. 4087, 4091 n. 11 ( U.S., Dec. 17, 1973). Finally, 
after the Supreme Court had denied certiorari in the instant 

* • * • 

case, the petitioner applied for a rehearing based on the Zahn 
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, AND POT itT LEVASS'v.'R, 

Y 

pin 1ntlff 3, 


-rfr inot- 

x 

r.irsfr/’ippi rivk.r corporation, 
i'l.'j. 'T I PACIFIC RAIi )r D j! .ANY, x 

ro a, ci f r, "o c. 1 av , and 

:■ » F. MILBANK, . X 


67 civ. SO 39 (ET.7) 


PETITION 


DnOonOnntn x 


INpoloon C. Onbrlol, briny duly aworn, potitior.o thin 
court r • T dopoaon nnd ntntos nn follonn: 

i 

(1) "lint No rn ild i nt R D 02, Rt. 33, Freehold, Non 
.To'Tsoy 07723, rnd la nn ovnor of only fivo cortificntos of 

. 

flr-'i o 3 tock of tho HI nnonrl Pacific Riilrond Company (T’o Too). 

i 

(2) Thnt t,hl n honorable court, In Its order rnd final 

' 3n t d' J ' 1 and nnt/iroi! Mny 2, 1973, rotnlnod " ,iur1 ad ’ ct-icn 

ii of oil mr ttora ro^poctinc tho connurrunation of tho aottlombnt 
'of thla notion pursuant, to tl itlpulation of Sottlenont nnd for 

t'n purposos of on' ortolnb C appll onti ons for attorneys' feon 
i pnd r, 7' r " ir ‘n300 by ('o^rfa'"' - ' for plaintiffs Hetty Lovln rnd Pobort 

u 

Lo Vassour nnd by plaintiff AHoyhany Corporntlon". 


n il F .CPU CRT 

(3) Potltionor, in liyht of ZM1H v. I NTERNATIO NAL PAPER 
COFrANY, U.3. Cun. Ct. decided Doconbor 17, 1973, claims that 
tb. ‘ a court hnd no ^urlndiction over hin, or hono similarly 
oitunt r d bccn.no rotltlono*’ rnd npprcxinntoly 76.li of tho 













n 


j Clnnn B ntockholdorn nn or J.’ny 1, l <v/7>, lnckod tho 

! .lurls Met ionol amount, nnro'ia -n for t.hln -curt 1o nnko r 

I 

.ludrnont, blndlnr them nr n cirmi. 

Whorw^oro, petitioner rns| nc*.fully rn junst n thin court 
;o no nr.-iond Its find hi Inonf. of I,h?y 1073, approving tho 
! ottlemont nurcrmniil. 'n t ‘’in notion, hit<-d December 30 3 97'’ 

GO nn to mnko It. rlnnr Mint- neither tho Indpmont or tho 
; sottlonont nprcoinorit. rro blndlnp on petitioner nnd thoro 
sin 3nrly locking tho lurlnd.1 ofcj onnl amount (Titlo £9 U£C 
m Burthor thot with tho reduction o 1' tho drum thot tho Toon 
of counool to bo pnid by Mo j nc tio nuhntnntlnl3y rodueod In 
proportion to tho reduction of tho clrmn ropronontod. 
j; Dated; Kobruory/ *, , 1974 Hoopnctf'ully submitted, 

r y a*' a (7 /a (1 J \ ^ S' , _ 

!lnj oloon G. Gabriel 

• A 

! 

ji Napoleon C. Gabriel 


I, tho undersigned attorney, duly cdnlttod to practice 
j United States District. Court, Southern District of flew 

*'or!c, that on robruary 15, 1974, at Newark, Now Jersey, Napoleon 
C. Cabrlol affixed Ills above signature before re. 
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UNITRD STATES DISTRICT COURT 
SOUTHERN IE STRICT’ OF II,- .V YuRK 
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I’ETTY T.EV1N, ALIE r ANY CORPORA i iOil x 
,MJT) TOP lit P LE/ASS i, 

jr 

PInlntifl’3, 


-r /rr. lnat- 

MISSTSSIPl’l RiVl-.R CORPORATION, 

MIS A TI PA01. IC RAILROAD C ..TANY, 
NOT ' r U. CRAFT, T. C. ' AV, i AND 
TilON ‘ 3 T \ FILEAMK, 
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Defendant. a x 


67 Civ. 30 ,0 ( k : i ) 
PETITION 


Ilnpoloon C. Onbrlol, bolnr duly awom, potltlona thin 
court rnd dopoaon and ntatoa na follows: 

(1) That ho rr.nJdon nt R D //2, Rt, 33, Freehold, lion 
Joraoy C7720, rnd In nn onnor of only five cortiflenten of 
Clr"n 3 ntoc! 1 : of tho Mlnnouri pacific R'llrond Company (No roO. 

(2) That thin honorable court. In * tn ordor rnd final 
.iudrr. nt dated rnd ortornd M.iy 2, 1973, rotnlnod " luri adlctlon 
of oil nnttora ronpoctlnp tho ronaur.mrtlon of tho sett!emdnt 

of thin action purounnt to tho Stipulation of Settlement rnd for 
tho purpo. 03 of ontortalnlnr* rppllcntlona for attorneys* foon 
end oxncnaoa by counaol for pln1nt1ff3 Potty Lovln rnd Robert 
Lo Vaoaour and by plaintiff Allochnny Corporation". 

PCLTEF SO NCIiT 

(3) Potltlonor, In llrht of /A UN v. INT ERNAT IONAL PAPER 
COT "FATA, U.S. Sup. C’-. dooldod Docord or 17, 1973, clnlmo thnt 

thla court had no jurisdiction over him, or thoao similarly 

V 

altuntod bccruno potltlonor and approximately 76.1'^ of tho 











Clnna H ntockholdorn ns or f'n 7 1, 1973, Inckod tho 
t 1u”I nd 1 ct ionol amount nocossnry f >r U.* n court to nr>kn n 
judgment binding them nn n cl ns a. 

V/horoforo, petitioner respectfully I’oquosta thin court 
to no amend its final judnont of I.lny k, 197,1, npprovinr tho 
settlement agreement In thin nctior., kited December in, 197k, 
so nn to mnko It clear that neither thn judgment or tho 
"Ottlomont npronmont, nro binding on potltlonor rnd thoro 
nl :?3nrly lnoklnr tho jurisdictional rmount (Tltlo 99 U; C 1332): 
nnd furthor tlmt v/ith the reduction of tho clnnn that tho foon 
of counnol to bo pnld by J!o Inc bo nuhntnntloily roducod in 
proportion to tho reduction of tho clnnn ropronontod. 

Datod: Fobruory/t , 3974 Kospocifully submitted, 

OvM n [L/&-— _flU vL _ 

lbinoioon C. Gabriel 

• A 

Napoleon C. Gabriel 


I, the undersigned attorney, duly adnlttcd to practice 
In tho United States Dlstr’ct Court, Southern Dlstrlc* of flew 
York, that on Tobruary 15, 1974, at Newark, flew Jersey, Napoleon 
C. Gabriel affixed his above signature before re. 




/ 




O -g/S i c t~\jl • | 

WM Jr nrrr ercy /) 
















:• " . ' < ■ i t > « .» 

Tit' .•*’/ . ! . fit! . 



( 1 ) '11) J* ’.l- I I 

• M < ’ V i * i 1 ! i ■:.: u i 1 ‘ , t/ ! 

t > 4 »* J ! ’ • ! t ! i . i!. iHi < I • , i <' I . i 

i 1 i i i i J 1 : I ' ‘ : : t 11 .: t ; s ] ! 

i..ft,- * » 

( 1 ) " i I f 1 ’' i • ! I f '! I I 


n. ,, r r,ur> Hif> Ttion of Kftt'tlatwntr ot vtfrfc..Above 


. i I 1.1 I .) I 
■ i ! • 11 |> t i • •! I ’ .1 I !! • I j >.. ■ ; i J i i. • ■: It . 

• 1 ’ I ! I • ! t t , 1 ' I::, r j! >' I ' i 1 t 1 1 

( » i 4 

III I.. I I III ' 
i- ! 1 •>!. , 


ONLY COPY AVAILABLE 





1 1. 1il 

l i .1. I < > i t ! i. • : < 

t 1 ! - : 

..-lit 

n< i i 

•1 . 1 ,«• 1. t 1 1 L Vi' or 

t, 111 1 

1 ,i:i:» 

v!..i 1 

1 l t ho Jit. * It. tit V 

Mil VI 

i i) 1 .it 

t <. »i «. 

j 1 1 .1 1 > 1 1 •»' /. 




i . ir* h i . 1 V -t 


. I .1 j )._> l i . 1 '1 . . « • »• I i i ' 1 


• I 


t i,t \t h i 


: fu 

.'Ut 

I. »? IV 

(.1 *! 

1 . 

4 l l* .1 

I M 

• It* I 


.1 1 


t ,ii i i.:l I); . i j iii i wi v Mi ,.!•• •* .iil» ♦ 


. .. . I . '! u. 


1 . ' 1 ' • 

«i • i < » 


.* i f 




1 


•/, ' \ 
~ ' r *J_ r'CU"! ..i/ ^' 




^7 Civil 509; 



i 


>-*v"| '/ 


i 1 


ThiS r ' 0tiOn iS wlthoat " arit - ». holding and rational 

° f Zah " V * Int0rnati0nal ^ Co ~ « ».S.h. W . 4037 (u .s., Doc . 

^^3), ^- S aD ?licable to pl->cc • 

e to cluss actions under Fed. r. C iv. p. 

23(b)(3)* as nlai^ti^f^ 

-rectly point out, this suit was cer- 

^ l6d cL3 3 C1? p i^ ^ 

action under Fed. R. civ. P. 23(b)(1) and (2). 

further, jurisdiction fo- this 

" nlS a "- 1OT v,as grounded on section 27 

or the Securities Exchange Act of 1934, 15 U.S.C.. section , 3 aa 

(197 °,- ** P3ndMt 3UrlSdi ^ i0 - B* Levin v. Mississippi, 59 

E.R.D. 353, 359-GO (s a K • urn, - 

•973,. section 27 does not require 

3 minimum cim^cnt* ■» r> _^^x_ 

controversy, and Zahn. is not applicable to 

suits brought thereunder o.-,v. 

* Za *in v. International Pap-r Co 

42 U ' S - L - B - ^ 4091 "■ “ < »•«- ». 1»3,. Finally." 

after the Supreme Court had denied certiorari in the instant 

case, the petitioner 000110 ''! 

. 1 - -u» .or a renearing based on the ^ahn 

case, and the petition was denied. 

s 

Dated; ICew York, u. Y. 

April 8, 197 /; 
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LEVIN r. MISSISSIPPI P.1VEP. COr.rop.AVO* 

nit- » it 11 v.i 


In any case, however, this conditional 
privilege with regard to advisory 
opinions does not extend to factual re¬ 
ports and summaries. ... 54 F. 

R.D. at 12 [Citations omitted]. 


plaintiffs Motion 1 , 
inspection and copy,, .. , 
limitations specifn d at.o\«* 
It is so ordered. 




[9] Applying these guidelines to the 
instant case, it is clear that all of the 
documents specified in item 1 of Plain¬ 
tiff’s Motion for Order ...ring Pro¬ 
duction of Documents for Inspection and 
Copying (arrest reports, follow-up re¬ 
ports and closing reports concerning 
plaintiff’s arrest) should be disclosed. 
In view of plaintiff’s acquittal on the 
reckless driving charges filed against 
him, 1 * it is obvious that the investiga¬ 
tion has been completed. However, dis¬ 
closure is limited to factual data. If the 
City believes that portions of the police 
reports contain evaluative summaries or 
recommendations that should not be dis¬ 
covered, the reports may be submitted to 
the court for in camera inspection prior 
to delivery to plaintiff. 

[10] With respect to item 2 of plain¬ 
tiff's Motion (reports prepared in con¬ 
nection with any interdepartmental in¬ 
vestigation of the complaint filed 
against the Department by plaintiff), 
discovery will be denied at this time. 
Counsel for the City has stated that this 
investigation is not yet ompleted and 
that there is a possibility of interdepart¬ 
mental disciplinary proceedings arising 
from the investigation. However, plain¬ 
tiff may renew his motion at an appro¬ 
priate time if reasonably necessary for 
the prosecution of his case. 

[11] Item 3 of plaintiff’s Motion fall 
documents "which relate in any way” to 
the arrest, detention and booking of 
plaintiff or to his complaint against the 
Department; is denied as too broad, but 
with leave to renew if appropriate. 

Accordingly, it is the judgment of this 
court t.iat fl) the City be dismissed as 
a party in this proceed)--*, and (2) that 
the documents specified in nem 1 of 



Betty LEVIN et al.. Plaintiffs, 
v. 

MISSISSIPPI RIVER CORPORA. 

TION et al.. Defendants. 

No. 67 Civ. Z09Z. 

United States District Court. 

S. D. New York. 

March 19. 1973. 

Motion was filed for approval of 
settlement agreement in a stockholders’ 
class and derivative action. The Dis¬ 
trict Court, Edward Weinfeld. J„ held, 
inter alia, that settlement of the action, 
which arose from conflict between two 
classes of stockholders in railroad corpo¬ 
ration, would be approved in light of 
benefits to be derived by the railroad in 
improving its competitive position and 
by the plaintiff class of stockholders in 
securing return on their investment, and 
in light of analysis of the probability of 
success on trial; prospect that settle¬ 
ment would eliminate the underlying con¬ 
flict, which could not bo eliminated at 
trial; judgment of the parties, who in¬ 
cluded a majority of each class, that 
terms of settlement were fair; and fact 
that approval by a majority of the mi¬ 
nority shareholders of each class was re¬ 
quired by the terms of the settlement. 
Settlement approved. 

See, also, D.C., 47 F.R D. 294. 

I. Federal Civil Proced >1699 

Function of cour. lication for 

approval of settleme: ockholders' 


s» r * o —jj 


17. See footnote 2, tupra. 







59 FEDERAI- RUUDS DECISION 


354 

, derivative action was not to re- 
cla5sa " d enter into negotiations with 
STliSSnS in the hope of improving 
The S of the settlement to meet ob¬ 
jections nor to substitute its business 
judgment for that of the parties, but t 
determine whether settlement ^s fair, 
reasonable and adequate as to the stock 
holder class and the corpora*jon Fed. 

Rules Civ.Proc. rules 23. 23.1, 23 
C.A. 

2 Federal Civil Procedure 0=1699 

F Court, on application tor appro'al 
of settlement ot stockholder, ‘ a - 5 , 

derivative suit, was not to turn settle 

hearing into a trial or a rehearsa 
™trial nor to make an actual determine- 
Uonofthe facts and the law but to form 
an educated estimate of the complexity. 
expense and likely duration of the 
litigation and to compare the terms of 
the compromise withi the^li_ e ' 
of the litigation. Fed.Rules 
rules 23. 23.1,23 U.S.C.A. 


3 ' F 1euimeilinTtSS class and 

fhct'between'uvo "tow™ eck7o£™ . 

.!«»• *•» *•''"*’* :, m Somon. «« 

class that terms of settlement 
fair’ and fact that approval by a ma- 
ioritv of the minority shareholders of 
"each class was required by the terms 

Commerce Act. s» o *>• 

C.A. §s 5 ( 2), 20a. 

, r^^rai Civil Procedure C=1G99 

F tn ^r„n,. if no. the most tm- 
porUnt factor in determining whether 


to approve settU-menl <(«•..• , 

class and derivative action .« • 
of plaintiffs' success upon tr.V > 
successful, the likely rewards ot m ' 
gation. Fed.Rules Civ.Proc. iu’.< % 2i 
23.1, 28 U.S.C.A. 

5. Corporations 0=320(11) 

Class B shareholders had the buid> • 
of proving their claim, in cla^s action, 
that corporation's board of directors, m 
subservience to the wishes of the ma- 
ioritv class A shareholder, abused their 
discretionary powers.and arbitrarily and 
unreasonably withheld dividends on the 
class B shares, though corporation s con¬ 
dition warranted additional dividends. 

6 ' wetter dividend, 

are to be declared rests in first instance 
W ith the board of directors, and courts 
... intervene only when there has been 
bad faith neg'ect or abuse of discretion: 
U i/ noc sufficient foe stockholders to 
, mv that substantial earnings were 

SublX pay a higher dividend than 
was declared. 


_ . pivtl procedure 0=1699 

- F c",;„,ion by d,rectors. ,u das, ac¬ 
tion by class B shareholders, thata.lu^ 
to declare larger dividend o 

Sh r T^St^rJ^sb™end,. 

tures'needed to maintain corpor«,o"> 

competitive standing raised a subsian 
Si .o be taken into 
plication for }*ppro\ ‘ g q A 

Fed.Rules Civ.Proc. rule 23, 28 b.b. 

8. Corporations 0=310(1) ijb- 

Directors are permitte f 

erai discretion in determining matters 

business policy, and i ‘ it will 

has u.en exercised in good fa 1 h- > 
not be dir urbed even though it ^ 
been injudicious or though court w . _ 

Heve that a different policy was 
blc. 

9. Securities Rcgul lat ‘® B ho alleged 

Class B shareholders w^ v jol.it<'d 
that certain class A share 









.ft 

«* f 
‘ * 
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W* 




LtVI.V * MIKhlhM, ,., 

the >ecuritie.« Exchange .Ait bv buvii ,." 
and selling shares of class B stock to de- 
P r '* 4 thc market of such stock, thcrcbv 
forcing plaintiffs to sell at prices much 
below true value thereof, had burden of 
rrovinfr that defendants* actions were 
fraudulent or unjustified, and that such 

ntv ,n J 0me " ay f3U?ed tiffs' 

934 M3 bi Ur , 1 - ,e r-^ XChanpC Act of 
34 ‘ s 13,b) * 1-S.C.A. § 7$ji b). 

10. Federal Civil Procedure C=i 699 

Though final judgment as to fair- 

ne s of e(J sett]ement of ‘° st ^ : 

responsibintv ^ 

and their investment advisers was en- 

Jbert ° n S t ^ Stantial wei > ht - particularly 
"as the o? * ,a '- °" e ° f the P’a'ntiffs 

the platnt^f er , 01 ° f tfte ‘“* k 
tiff. f C,aM and ,he ot her plain- 

shares of 7T SUb5tantial "umbers of 
snares of such stock and their counsel 

acted independently of counsel ,™ " 

/ne'Vh Shareholder Plaintiff in represent- 
the interests of the minoritv share 

Ci " p - S. 


1 VI I; r„|i f f 

t>r * ; "ho had 

" h, ch provided f„' r , . 

tn | iarl o f the settlement * 

be unfair despite conti • ” 

tors that value of c a "h ,17 ^ ' ' 
common stock to bo .‘ l,ld “hir.» <? 
of class B°s:ock *"'T" * b 
'»an M* value th , '££«*»■ ■- 

rendered and that the C I2 i ' ‘ ;r ‘ 
the exchange formula would rn<r ' t r>( 

14. Federal Civil Procedure C=i 699 

s*faii«<.rrM 

make a definitive assessment cf the va 
f Ue ° f oach class of stock, old or new but 

set tu J ne " hCther the terms of the 
* taki "* 'nto account the prob- 

othlr °, SUCC6SS U,,on a trial, and all 
other pertinent factors, were fair reJ 

sonable, and adequate. Fed.Rules Civ 
Proc. rules 23, 23.1, 28 U.S.C.A. 


• * 


H. Federal Civil Procedure C=, 699 

freedom . par * ies a ™ permitted great 
freedom in shaping the form of settle- 

* i-cckh.id,;;. 
Class and derivative action. Fed Rules 
Civ.Proc. rules 23. 23.1. 28 U.S.C.A 

12. Federal Civil Procedure C=i C99 

ber m m 31 com r ar atively small num- 

^g S s har rCenta ^ e °° f ^heTo t al 1 outs tan d* 

S“™,° '1 '» M«i»r o„ the 

mess of the proposal Fed p„i,,c 
C iv.Proc. rules 23, 23 . 1 . 28 U.S.C.A.' 

W. Federal Civil Procedure C=i C99 

class a r nd 0SedSett ' errt ' nt ° f sto <*holders* 
from d d * nvat,ve actJ °n. which arose 
C beUveen Plaintiff class B 
shareholders and the class A sharchold- 


15. Federal Civil Procedure C^»i 699 

of stSkho S M ng . UP r Pr ° P0Sed sc ‘t'ement 
ox stockholders class and derivative ac 

promise of a stockholders* lawsuit there 

EE 1 y Tf int0 p,a >- p-ct, J *7 

23 1 28 U c r A Ru ' eS Civ Pr °c. rules 23. 

U S C A § 20^ ^ ^ ^ § 77 * » 

for'!„r UbliCa, , i0U "'° rds and P‘T-»e* 
definitions. «»d 

16. Evidence C= 601 ( 4 ) 

In valuing shares of stock the 

senUallv rjU,,y ” a " d ‘' b °° k va,ue ” a « es¬ 
sential^ synonymous. 

h>e publication Word, and PI,ruse, 
or ot icr Judicial constructions and 
ucfiiiirioD*. 


A 
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1”. Federal Civil Procedure C=1699 

In passing upon proposed settlement 
of stockholders class and derivative ac¬ 
tion. which settlement involved a recap¬ 
italization. b ok value was of little sig¬ 
nificance in appraising the value of stock 
to be surrendered by the plaintiff class. 
Fed.Rules Civ.Proc. rules 23. 23.1 28 
U.S.C.A. 

18. Federal Civil Procedure C=1699 

For purposes of valuing stock ir. 
connection with proposed recapitaliza¬ 
tion as part of a settlement of stock¬ 
holders' class and derivative action, mar¬ 
ket evaluation of stock may reflect a 
more realistic appraisal of its value than 
a conceptual evaluation! theorv must 
yield to the reality of the market place. 

19. Federal Civil Procedure C=1699 

Contention of class B stockholders 
who opposed settlement of stockholders’ 
class and derivative action, which in¬ 
volved recapitalization, that the market 
price of their stock had been depressed 
by the acts of the defendants did not 
preclude consideration of such market 
price in determining the fairness of the 
settlement since the consequence of de¬ 
fendants' alleged conduct was one of the 
issues which would have to be decided 
were the case to go to trial. Fed.Rules 
Civ.Proc. rules 23. 23.1, 28 U.S.C.A. 

tO. Federal Civil Procedure C =1699 

When court is called upon to decide 
whether settlement reached by litigants 
in stockholders’ class and derivative ac¬ 
tion is fair and reasonab'e, question of 
whether rejection of alternative propos¬ 
als by one or another o' the parties was 
justified is not before the court. Fed. 
Rules Civ.Proc. rules 23. 23.1 28 US 
C.A. 

21. Federal Civil Procedure C-»1G98 

Notice of proposed settlement of 
stockholders’ class and derivative ac¬ 
tion. which was mailed to each registered 
stockholder and published in national 
business newspaper, and which informed 
interested stocKholders of the nature of 
the pending action, the general terms of 


the settlement, that , . 

information was available f,‘ n , . 
of the court, and that am 
could appear and be heard w „ , .. 
dent. Fed.Rules Civ.Proc. rules V, . 

28 U.S.C.A. -'• 


Orans, Elsen & Polstein, Pomeiantz 
Levy, Haudek & Block, New York Cit - 
for plaintiffs Levin and LeVasseur; 
Sheldon H. Elsen, Abraham L. Pomei¬ 
antz, John Lowenthal, William E. Hau¬ 
dek. Lewis Shapiro. New York City, of 
counsel. 

Donovan. Leisure Newton & Irvine. 
New York City, for plaintiff Alleghar.v 
Corporation: John E. Tobin. M. Lauck 
Walton. Theodore E. Somerville, Glenn 
S. Koppel, New York City, of counsel. 

Dewey. Ballantine. Bushby, Palmer & 
W ood, New ^ ork City, for defendant 
Mississippi River Corp.; Everett I. 
Willis. Robert S. Wolf. Gerald E. Ross, 
New Tork City, of counsel. 

Sullivan & Cromwell, New York City 
for defendants Missouri Pac. R. Co., 
Robert H. Crait, T. C. Davis and Thomas 
F. Milbank: David W. Peck, Michael M. 
Maney, Carroll E. Neesema' n. New York 
City, of counsel. 

Greenbaum. Wolff & Ernst. New York 
City', for Class B Objectors Edward 
Garfield and Barbara M. Ga ield: 
Barron M. Tenny, Edward C ''.eld, New 
York City, of counsel. 

Sixteen Other Class B Objectors, pro 
se. 

Michael Paul Cohen, Chicago, III., for 
Cla-m A Objectors Jacob R. Cohen and 
June Cohen. 

EDWARD WEINFELD, District 
Judge. 

This is a motion pursuant to Rules 23 
and 23.1 of the Federal Rules of Civil 
Procedure for approval of a settlement 
agreement of a class action brought on 
behalf of Class B stockholders of the 
Missouri Pacific Railroad Company 
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LEVIN <r. MISSISSIPPI 

,,, . c,, ».*« »• it 

(MoPac), an interstate railroad The 
plaintiffs in the class action are \ll e 
tfhany Corporation (Allephanv), the 
owner of a majority of the outstanding 
shares of Class B stock, and two indi- 
\)dual owners of such stock, Bettv Levin 
•Levin) and Robert LeVasseur (LeVas- 
seur). who also assert derivative 
™ ° n ^ eha,f of an d in the right of 
MoPac. The defendants include Missis- 
sippi River Corporation -Mississippi), 
he owner of a majority of the outstand¬ 
ing”. ^ l tOCk ° f M ° PaC - and three 
indieidual defendants, directors of Mo- 

ac, two of whom are also directors of 

siJJj“" ,ppi -. In the even t the proposed 
settlement is approved, applications for 
allowance of attorneys' fees and expenses , 
are to be considered following entrv of 
final judgment. 


*><*-..,,.. 

t,on Plans , r„t , , • 

1019 because none . . 
common stockholder-' i 
Plan, referred to as ... ; 

Plan,’ was proposed bv th ' 

t.on Tralee, , wmod - 

gT™ Commission to !n, ,. 

b> Alleghany and other inn-. ‘ * * ! 
became effective .March l i..-.- . 

Plan, which then seemed to be an lr 

Z- way to compose difference^ 

'ar.ous security and equip.- j Ilf " .* 

contained provisions which 'some u . /' 

tors predicted “are sure Z 

Rouble.”* AndsoithascomXpr 

The equity interests have been at r <n 
find in litigation ever since. 


historical BACKGROUND 
OF THE CLASS A AND 
CLASS B STOCK 

The capitalization of MoPac has been 

COntrovers - v and litigation 

CW p ♦ U, yenr5 - The C!a ss A and 
Clas s B stockholders have been at odds 

over their respective rights and inter’, 
es^s over a substantial period. Their 
differences were accentuated by MoPac’s 
restructured capitalization when in 1956 
it emerged from reorganization proceed- 
ings filed in 1933. During those twenty- 
three years various proposed plans of re- 

XT IOn , fa ‘* ed to gain acceptance. 
AHeghany Corporation, the owner of 

about half of MoPac’s then outstanding 

'• 11 K^WBiMtloD. 200 

■ ■ ■ 4i i (19-M). approved in In re 

R- i2» rsupp. a, 2 

(t.U.Mo.l. aff <i sub norn. Missouri Par. 

Fjyl ? v - Thompson, 2B5 

H A u-< ‘ - C,r - K ‘~’’ «*«• denied. 

b.!>. O./j. ,ij S.Ct. 317 liK. r n 
M3 (1930). ’ r ' M - 

2. In re Missouri I’ac. It I! io»* 

392. 397 (K.UMo.,9" '.r e f v " , ’- 

sioner Mabaffie the firvt t p „ 

,n *•» reluctant concur' 
rtnc* of i he reorganiration plan, he .aid: 


MoPac’s recapitalization upon its ... 
organization .vas structured so that the 
o d preferred and common stock were re- 
placed by two classes of stock, Class A 
and Class B. The Class A shares of the 
reorganized company were issued to the 
former preferred stockholders of MoPac, 
the debtor, with each share entitled to 
receive, when and as declared by the 
Board of Directors, noncumulative divi¬ 
dends. not to exceed $5 annually, and in 
he event of dissolution or liquidation, 
the first $100, together with any divi¬ 
dends declared and unpaid. The Class 
B shares were issued to the former com¬ 
mon stockholders of the debtor, and after 
payment of the $5 dividend to the Class 
A stock, each share of Class B stock is 
entitled to receive dividends, without re- 
stnction, as the Board of Directors may 

The prior class ‘A’ stock is limited 
t ? 11 d , i,i ' 1 ,l ' ruls an 'l is noncumulative. 
wi 1 be largely of a speculative char- 
■cter for some years at best. Hut the 
stock is for the present, and for 
the foreseeable future, principally val- 
uable as a token for speculation. Con¬ 
sequently, its relation to the A" stock 
• nd to the debentures and income bonds 
Winch precede it is reasonably sure to 
cause trouble." 

Missouri Pao. is. jt. Reorganisation, -Ml 
I.C.C. 477. C24-25 (J0J4). 
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detlare. and nt-on 

tion of Mofac, tfceequit,* in "xc^oT,?; 
C lass A preferences Farh v. * ' 
c»as, is entitled to one vote.'^T he fo.Sf 
preferred stockholders receivedL 
lately 1.9 million shares and the f 
common stockholder* received an ^ 
40.000 shares, so tha o^Tth ‘ 
voting stock is held bv the Cla*s \ t 
and 2 <r t by the Class B stik k 


r*t<: 


** 


Till 


U Il¬ 


ea rr.- 


. r. 


hat°e b th°e n* V ’ ,he Cla5i A stockholders 

rc-jr: to .ir Mop ^ 

with respect’to ^ Vot,np cont rol 
rate mat, cl -a o n L a " “ f l»- 

Sssipf 

« tnajoritv of each rl« • PPrWal by 
Thus, in effect. 6 fhe Cla" L* 
a veto power over such action ■ r * haS 

Mississippi began acquirin'- Cla*' a 
stock in 1959 and bv ion * ( J A 
than one million A U03 ned m ore 

«s or .ha OT .«LlV e S.-?”a ,i, h“ tin ' 

It notv owns eff; »r lTy V i "" 
of a total , • °r 1;1 qj<..' 39.3 shares out 

Since 1963 jt°h« tan , din * of 1 .«‘54.052. 

Dirac,“• Board o ( 

•Jht, hand. which „., 0 w„^££ 

f the outstanding Class B stock ever 

r* “ Issued upon ZLl, 

* no " °" ns - aoWect to , votinr trust 

fhTToT y “^' Or2,2)3 ' h are, 0f 

Thus the °"' S, "‘dinc 38,731 .hares, 
the , , dlSpar,t - v of interest between 

Ani f^~«=rra“ 

s=-“iks“* — at =T^::n“r 

3 ' erSed> h ° ldin * th *‘ separate class a, 

• - V. Missouri P.e R. R.. 233 F..S upp . 7<7 (E . aMo ,^, 


1963, when MoPac’s 
Proposed the con*olid ' f 1 

P ., 3 ° ° W7 >Cd Subsidi n' • - ‘ 

Pacific Railway cw 

® new corporation, Texa y 
Pacific Railroad cjpam ^ !” • 
application was filed with the im ' 
Commerce Commission f or an ord"" 

me r rce C Ac°t n aut ( hor 0f the J nter ^‘e' (V* 

solidation and foMhe'iuaSw^ 
t-hyT & M under sectioTzo^y 

ofeach^^r f0, ' tI an exdl '- - ; 

shares nf ^ * *or 4.8 

p , f“ e nevv companv. MoPae\ 

the" auTTl '“ k «“ I»aiH«h^ 
tilled ,. „fe ^ '"rr no, 

S'-: 1 ' 1 :;:; 

.« outstanding ,he? u 1co“e7nh“ 

^ ineV 0 'XT’" 

as43S=^s 

classes of st£k and?' T* ° f the two 
. stoeg and sought other relief 

the”* ronsoltdation of the casea 

tne district court held that MoPac's 
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• - :;,I ‘ n ’>•• action i lain:*. 

I .* t,n J l - v -‘Wur separately as^rt 
o.rivitiif claims on behalf of MoPac. 
Or.e alleges that the defendants have 
failvd to cause .MoPac to replace the 
(lass .A stock with debentures or other 
interest bearing securities, which would 
materially reduce MoPacs income tax; 
however, as to this derivative claim, no 
specific relief is sought. .A further 
derivative claim on behalf of MoPac is 
for the recovery 0 f the costs and ex- 
penses incurred by it in connection with 
he 1 ju 3 Tip consolidation plan and 
k t" e Class B voting rights action. 

The defendants in their answers have 
denied the material allegations of the 
complaints and set up affirmative de¬ 
fenses including, with respect to the 

•'"»<■*** *■- 

With the issues thus posed, the parties 
engaged in extensive pretrial discover:- 
procedures commencing in 1068. The 
case was assigned to this Court in mid¬ 
year 1972. and after a pretrial cog¬ 
ence the trial was scheduled to commence 
on December 4. 1972. .As the trial date 
approached, the litigants had virtuallv 

included^ - P ™ lrial act,vlties - which 
included depositions of parties and wit- 

wunde/t We, ‘ aS interro ^tories pro¬ 
pounded to one another, which in due 

course were, answered, In addition 
Plaintiffs had obtained, read and evalu¬ 
ated approximately 10.000 pages of docu¬ 
ments from the files of MoPac and re¬ 
lated sources. The inspection of these 
docun- t took over ninety man-davs’ 

»° kby plaint,ff*- counsel and addition- 
time by an accountant and securities 
exr^rt retained specially for that pur- 

11 ,S *': ,dent ‘hat the pretrial dis- 
c^ery ° n both Sldes was a , thorouph as 

ou d be and all pertinent facts exposed 

»" h V* ants,n Preparation for a con- 

• . • m ‘ " hi,e en gaged in conclud- 

Zr!tl' r CXr ' andcd prttrial activities, the 
Parties concurrently intensified efforts 


••r.il Iirl > , • fr , 

ttcci nin-.oil.,!,. „ i ’ , 
extended ncgotut, 

in not only bv n... p 

\ he rartits - cxocut,;;; v |. 

*k*n of the corporal, * , ' ' 

also by independent • 
and investment advisers'*.^ . ‘ 
corporate and transport,':,,,/' ■ ' 

he negotiators recognized ti • 
to a lasting resolution of the c . • • • 
tween the two stockholder intei, • 
the elimination of the underlvi, • 
of the strife, a result not obt'„. 
whatever the final outcome were ti 
to proceed to trial, and it was ti' 
tept which led to a settlement on t 
sis ot a restructed capitalization. 


THE TERMS OF THE PRO¬ 
POSED SETTLEMENT 

If the settlement is approved by th 
ourt. a Plan of Recapitalization (Plan 
and a proposed Amendment to MoPac - 
Articles of Association are to be submit 
ted to stockholders for their appro: a! 
to bring about the following: 

' 1J each share of Class A stock would 

be converted into one share of $5 cumu¬ 
lative preferred stock, with a liquidating 
preference of $100 per share, convertible 
into one share of new common after one 
jeai following ICC authorization of the 
issuance of new securities and redeem- 
able at the option of MoPac for $100 per 
share, after December 31, 1975. Thi< 
would require the issuance of 1,861,052 
shares of the new stock to the present 
holders of the Class A stock, of which 
Mississippi would be entitled to receive 
1,158,395 shares; 

( 2) each share of Class B stock would 
be converted into sixteen shares of new 
common stock and $850 cash. This would 
require the issuance of 635,696 shares 
of new common stock to the present 
holders of Class B stock, of which Alle¬ 
ghany would be entitled to receive 339,- 
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l-tv;x » u!o: 11 :rr! 

|»um! Wit ! I luj.urd* «>n . . r*. ,r. 

lie .- r. i.Jrt t. 

the i\ jrl of Appeal*. h.'l.bng that; 

••With reference to voting rights. we 
hold only that in a consolidation as 
proposed here. Missouri law must be 
applied and . . . that law requires 

the application of the Articles of Asso¬ 
ciation of Mopac. which in turn, re¬ 
quire the assent of the majority of 
the shareholders on a separate class- 
vote basis.” 4 5 

Since a number of stockholders empha¬ 
size certain rhetorical statements in the 
Court's opinion. 6 it is well to bear in 
mind the Court's precise holding, and 
further its statement: "We do not 
. . . reach the merits of the pro¬ 
posed plan . . . . • The Court's 

ruling ended the proposed consolidation 
when in March 1967 MoPac and TiP 
abandoned their plan, hut further litiga¬ 
tion was ahead. 

THE INSTANT ACTION 

This action was instituted by plain¬ 
tiff Levin in December 1967. Thereafter 
Alleghany and LeVasseur intervened 
pursuant to leave granted by this Court. 

In September 1963 Judge Bryan ordered 
that the action be maintained as a class 
action on behalf of ali Cia^ B stock¬ 
holders. The thrust of the complaints of 
*11 three plaintiffs is directed toward the 
dividend policy with respect to the Class 
B stock. From 1964 to 1971 the annual 
dividends paid on the A stock have been 
$5 per share. During that same ; tried 
annual dividends declared and paid on 
the Class B stock have been 35 per share. 

In substance, three separate claims are 
asserted against Mississippi and the 


i • • , . 


tu* t«.\ j • . 

Pac have b.. ... 

MUfUsiwi h a , r ... ... ; u ' 
voting stock power tv < * , 

Board of Directors to brut 
the Class B stock to $5. the r • 
permissible per share <!u.' • 
on the Class A stock, despite it.. 
mous differences in the equitv 
tween the two classes, and notwith*< 
ing the availability in each year «.f 
income for increased dividends a 
meeting the requirements on the C 
A stock. 
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The second cause of action charges 
a conspiracy by Mississippi and members 
of MoPac’s Beard of Directors to “freeze 
out" the Class B stockholders by im¬ 
properly limiting the dividends paid on 
the Class B stock, making public state¬ 
ments denigrating the market value of 
the Class B stock, and attempting to ap¬ 
propriate the equity of the Class B stock¬ 
holders through the plan of consolidation 
of MoPac with T & P, proposed in 19G3. 

The third cause of action further al¬ 
leges that the various acts and conduct 
alleged in the second cause of action were 
in violation of section lOfbi of the Se¬ 
curities Exchange Act of 1934, and Rule 
10b-5, promulgated thereunder, and of 
defendants' common law fiduciary duty 
owed the Class B stockholders. The 
plaintiffs seek judgment that the Court 
direct MoPac to pay reasonable divi¬ 
dends for the past years, from 1964 to 
1971. to all Class B stockholders: that 
MoPac be directed to pay reasonable div¬ 
idends on the Class B stock in the fu¬ 
ture; and to award plaintiffs their costs, 


4 . Mississippi ltiv#T Fuel Corp. v. Slayton 
3.79 F.2J 100 ♦‘•tli Cir. 1»;>. 

5. Levin v. Mississippi Liver Fu.-l Corp.. 

3*0 V.8. 102 . 170. s >7 s.Ct. 927. 9.12. 17 
L.Fd.2'1 S34 (19071. 

6. See. e. <].. id. at 1»;9. *>7 S.Ct. at 931 : 

“The |>lan pro|*)s<-s to exchange four 
■ bares of nock of T A. M for one 
abare of MoPao Class B, which . . 


i* like exchanging four rabbits for one 
horse." 

7. Id. at 170. >7 .S.Ct. at 932. 

8. Plaintiff Levin also attacks the failure 
of defendants to split the Class 11 stock 
or to take similar steps to improve its 
marketability ; however, no s|*ccific relief 
is sought. 
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LIVIN' » UlUlitlff 

• •# •• V • 

• •• thi» UtuM ro|u> • n *a*h 

, . - « f -.771 •> •; 

.V l.o:h preferred stock and common 
»lock would have one vote per share; 

141 the Plan and amendment would 
have to be approved by 75*7 of the out¬ 
standing shares of each class of MoPac 
stock, including a majority of the shares 
of each class other than those held by 
Mississippi and Alleghany—that is. a 
majority of the minority stockholders 
of each class: 

(5) the issuance of the new shares 
would have to be approved by the Inter¬ 
state Commerce Commission: 

(6) upon such approvals. Mississippi 
is required to make a ca-h tender offer 
to all Class B stockholders for at least 
400.CK. "* shares (approximately 6.5> 
of the new common stock, at $100 per 
share, and Alleghany (but not the mi¬ 
nority B shareholders) must tender all 
its new common stock '330.55$ shares). 
If more than 400.000 shares are tendered. 
Mississippi may purchase the shares on 
a pro rata basis: this would require a 
cash payment by Mississippi of at least 
S40,000.000; 

v7) all claims asserted in this action 
and any other claims against the defend¬ 
ants which are based upon or arise from 
any of the matters alleged in tbe com¬ 
plaints. regardless of the legal theory 
upon which they are based, will be dis¬ 
missed with prejudice; 

(8) fees awarded to plain.iffs' attor¬ 
neys will be paid by MoPac and Missis¬ 
sippi. 

If the recapitalization and tender of- 
fer are _? ot consummated by December 
31, 1973. the settlement agreement 

•. SchJeiff v. Clio'Si O. Jly.. 43 
F.R.D. 173. 17s is D..V.Y.1M7•: cilkk-n 
v. Bradford. S3 F.R.D. 144. 101 <s I> 
X.Y.1&C4;. 

10 New rr.an v. Stein. 404 F.2d 0«. 0112 (20 
Cir.i. eert. d-ni<-d R.tison v. Newman. 

** ! ' 3 S fX 521 • :U L Ed 2.1 

j»r ao-rn, 


i Mvrr. ct f f if \ ^ 

i ■ i • . . 

UnaW f.. I,-, r . • » • , 

loghanv. Mi-m- i( • , ,, 
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EVALUATION OF Till 
SETTLEMENT 

U.2] The function of the C ourt 
this application for approval nf th.. . • 
tlement is not. as some objectors sugg, , t . 
ed at the hearing and others have since 
urged in their communications to the 
Court, to reopen and enter into negotia¬ 
tions with the litigants in the hope of 
improving the terms of the settlement 
to meet their respective objections: nor 
is the Court called upon to substitute its 
business judgment for that of the parties 
who worked out the settlement.'-* So. 
too, the Court is cautioned not to turn 
the settlement hearing into a trial or a 
rehearsal of a trial.*® To do so would 
defeat the very purpose of the compro¬ 
mise to avoid a determination of the 
sharply contested issues and to dispense 
with expensive and wasteful litigation. 
The Courts role is a more “delicate 
one,” " which requires a balancing of 
likelihoods rather than an actual deter¬ 
mination of the facts and law in passing 
upon whether the proposed settlement is 
fair, reasonable and adequate to the Class 
B stockholders and MoPac. 1 * This ap¬ 
praisal requires the Court to reach “an 
intelligent and objective opinion of the 
probabilities of ultimate success should 
the claim be litigated” and to “form an 
educated estimate of the complexity, ex¬ 
pense. and likely duration of such litiga- 
* lon • • - and all other factors rele¬ 

vant to a full and fair assessment of the 
wisdom o f the proposed compromise. 
Basic to this process in every instance 
• . . is the need to compare the terms 

of the compromise with the likely re- 

11. /</. at GDI : tee also L'nitc-d Founder* 

Life Ins. f’o. v. Consumers Xnt'l Life 
Ins. Co.. 447 F.2d C47 <7t!i Cir. 1971). 

12 . flee Zerkle v. Cleveland Cliffs Iron Co.. 

5-* F.R.D. 151. 139 (S.D.X.Y.1971). 
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Other advantages are evident. The 
con*ersion of the Class B stock into six¬ 
teen shares makes them more marketable 
and to this extent meets the derivative 
claim that the defendants failed to split 
the Class B stock, thereby broadening 
public interest in it. Additionally, at 
the present time the Class B stock elects 
no directors. Under cumulative voting 
the new common stock would have the 
means of representation on j Board 
of Directors. 

[4] We next consider a. if not the, 
most important factor—the probability 
of plaintiffs’ success upon a trial, and. 
if successful, "the likely rewards of i theJ 
litigation.” The extensive pretrial dis¬ 
covery conducted by the parties has ex¬ 
posed their respective strengths and 
weaknesses.While each litigant pro¬ 
fesses confidence in his cause, it is with 
recognition of the force of a countervail¬ 
ing position and also, as all are aware, 
that “[stockholder litigation is notably 
difficult and unpredictable.” 

[5-8] Plaint’ffs have the burden of 
proof as to their claims. To prevail, 
they must establish under the allegations 

of their complaints that MoFac's Board 
of Directors, in subservience to the wish¬ 
es of Mississippi, abused their discre¬ 
tionary powers and arbitrarily and un¬ 
reasonably withheld dividends in each 


Should d.r ,i. 
stance with the it af .j . 
courts may inter*, r. . 
has been bad faith, i. ,• • 

discretion.-" This is in,!,. ; , . 
den." 1 which plaintiff.-’ . , •. , 

sel frankly acknowledge. J| 0 ** ,. f 

stress that in each year after ;.nr.-• 
of debt, other corporate rt rj- ■ 

and dividends on the Class A -t , 
startial earnings were available t , ; , . , 
much higher dividend than 55 on t'r • 
Class B stock. This by itself, . . 
would not carry the day for the j 
tiffs. The directors who were dej • : 
swore that the declaration of dnvb : 
in each year was based upon prudent 
business judgment, which took into at 
count MoPac’s current and long ran re 
needs. This basically is the defense to 
plaintiffs' charges. The defendants em¬ 
phasize that since the merger route was 
foreclosed to MoPac, it was essential, in 
order to protect its competitive position, 
to purchase large blocs of securities in 
other railroads, which required large 
cash expenditures; also that cash was 
used or required for equipment, up to 
date maintenance, capital :mpro*emont 
programs, current and projected, as well 
as other purposes vital to MoPac’s com¬ 
petitive standing. To underscore their 
defense of prudent business judgment, 
the defendants refer to MoPac’s Articles 
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16. Cf. Saylor v. Limi-Icy, 450 Fid SOC. 

1*01 (2d Cir. 10721 : Chtrner v. 

Tran»itrou Electronic Corjx, 221 F.Sup,,. 
■IS. 51 (D.Ma-s.1963;. 

17. Zc-'kle v. Clctelnnd-Cliffs Iron Co.. 52 
F.R.D. 151, 159 (S.D.N.Y.19711: cf. 
Fcrgu-on v. Birndl. 190 F.Supp. .500. 

n. 10 (S.D.N.Y 1900i, aft'd -ub notn. 
Ferguson v. Tal a. 2 ns F.2d 665 <2d 
Cir. 1901). 

18. Cf. Guttman v. Illinois Out. R.R.. 91 
F.Supp. 2s5 <E.D.N.Y.1950|. affd. 1-9 
Fid 927 (2d Cir.t. ort. denied. 312 C.S. 
«57, 72 S.Ct. 107. !"5 L.Ed. 052 (1951): 
W. Q. O'.Veall Co. v. O'Neall, 10S Ind. 
App. 110. 25 N.E.2d 050 (1940) ; Dodge 


v. Ford Motor Co., 20! Midi. 459. 17') 
NAV. COS (1919); Walsh v. WaMi, 2V. 
Mo. 181, 226 S.W. 230, 215 (1920): 
l’attou *. Nicholas, 154 Tex. 3s5, 27o 
SAWid 84S (1955). 

19. Sec Wabash Ry. v. Barclay, 2S0 I'.S. 
197, 203, 50 S.Ct. 10G, 74 L.Ed. 30s 
(1930) ; ter ali o New York, L. E. \ W. 

R. H. Nickuls. 119 I S. 290. 307, 7 

S. Cr. 209, 30 L.Ed. 303 ilssOi. 

20 Sec Dodge v. Ford Motor Co., 291 Mich. 
459, 170 NAV. 063. 6M-6N2 (1919): 11 
W. Fletcher, I'livate Corporation- 5 5325 
(rev. e.1. 1971) and cases cited therein. 

21. Slants v. II ograph Co., 230 F. 151, 457 
(2d Cir. 1916). 
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• f n With t* .it w n. t- 

»*. r «• i .rn !<» the la.*k at hand. 

[i ] At the outset is the simple fact 
that the interests of each class of stock¬ 
holders is tied up with the welfare of 
.MoPac. Its operating efficiency and its 
competitive strength spell out economic 
success, which alone gives valu* to its 
stock, whatever the class. MoPac is in 
competition with a number of railroads, 
some of which, following trends in the 
industry and consistent with the congres¬ 
sional policy of encouraging consolida¬ 
tion of the nation’s railroads into a lim¬ 
ited number of systems,** have merged 
with other lines to effect economies and 
to impro.e efficiency. Other competitors 
aie in the process of eifecting consolida¬ 
tions. These merged, and the likely to 
be merged, competitors pose a potential 
threat to MoPac by depriving it of all 
but its short haul market and iri other 
respects—as MoPac's thief executive of¬ 
ficer states, “[it] could prove competi- 
ti\ely ruinovs.” There can be little 
doubt that to maintain its competitive 
strength it is imperative that MoPac 
link itself with another system. Yet 
its efforts in this direction have been 
thwarted because of the disparate inter¬ 
ests of the two classes of shareholders. 
Specific instances have been cited where 
other railroads have shied away from 
proposed consolidations because of the 
stockholders situation. 


tion agutr.st m< i .) ,. ,< . 

lines, has ,,urcha‘.d t hl . 

controlling securities nf other , ’ ' 

a matter discussed hereafter || ... * 
the stock acquisition method d .< , 
y.eld all the advantages of a ,. ,. r . ‘ 
The elimination of the pro^ • t > 

structure with its built-in conflict l,e- 
tween the two classes, which has fnre- 
closed merger to date, will permit Mo- 
Pac’s officials to pursue merger pros¬ 
pects; it will also permit its officials to 
function full time in its interests and 
its stockholders—thousands upon thou¬ 
sands of hours hate been devoted to lit¬ 
igation instead of to railroad operation.* 1 


Another benefit favoring the settle¬ 
ment is that it provides the effective 
means for payment of greater dividends 
and thus meets in part the demands of 
plaintiffs. The Board of Directors an¬ 
ticipates that the annual dividend rate 
will be $5 per share on each class of 
stock to be issued under the Plan. With 
the Class B stockholders receiving six¬ 
teen shares new stock for their present 
one share (in addition to the $330 cash), 
the dividend return will be $'30 per an¬ 
num as against the current $3 per share. 
Mississippi, committed to the purchase of 
at least 400,000 shares of the new com¬ 
mon stock (apart from such additional 
common stock it may own by reason of 
conversion of its preferred after one 


13. Protective forma. Anderson. 390 l.\s. 
■•14. 4?4-42.*». Vs S.Cr. 1137. J103. "0 
I-Ed. 2d 1 <I9*;m. \rr,, r ,i Xewrnan v 
Stein. 404 F.2d 0-9. <;u_> OJ r ir ., wr , 
denied. Benson v. Xewman, -pif* I'.s. 
1039. 93 S.Cr. 021. 34 I,. Ed. 2d 4 V* 
< 19”2i : Sayl»r v. l.ind-l. v. 4 .>; y.o.j 
h90. 904 12d fir. ]9T2l : Went Vir- 
Kinia v. O.as. Pfizer A Co.. 4U> K^>.J 
10i9, 10SO <2d Cir.i. cert, denied 404 

1 * 71 - U - s f;t - vl - L.Ed.2d 115 

<19711. With regard to weighing the 
benefit* of the eompromise against the 
likely rewards of litigation, t re Purcell 

*•*•«**• 455. 400 <E.I».P.,. 

1K72>; Oli' ken v. Bradford. 30 F If l) 
144, 152 IS.D.X.Y.lWMi. hut cf 


Norman v. MeKee. 431 F.2d 709. 774 
<9th Cir. 19701, rs-rt. denied I.s.I Corp 
v. Myers. 401 I'.S. 012. 91 s.Ct silt “7 
L.Ed.2d HI 1 (1971). 

14 . See Penn Central Merger and X. A W. 
Inclusion Cisea, 3S9 Cs 4V5 40‘> nn 
S.Cr. C02, ,9 L Ed.2d 723 M90S) ■' , C c 
alto X.Y. Times. Feb. 1C. 1973. at 1. col. 


<5. c/. Ilenicke v. Anglo Cal. Xafl Bank 
HI E.2d 2s5. 2HS <9tl, Cir.) cert’ 
denie.1. 32.3 C.S. 739, 03 S.Ct. 44. H9 
E.hOJ. 392 (1941); lierdiarian v. Futter- 
mau Corp.. 3S F.U.D. 17s, 1M <s n v v 
1903). x ’ 
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xo ,r) would have an economic interest 
in the declaration of dividends on the 
new common stock. 

Other advantages are evident. The 
conversion of the Class B stock into six¬ 
teen shares makes them more marketable 
and to this extent meets the derivative 
claim that the defendants failed to split 
the Class B stock, thereby broadening 
public interest in it. Additionally, at 
the present time the Class B stock elects 
no directors. Under cumulative voting 
the new common stock would have the 
means of representation on the Board 
of Directors. 

[4] We next consider a. if not the. 
most important factor—ti.e probability 
of plaintiffs' success upon a trial, and. 
if successful, "the likely rewards of Lihe] 
litigation.” The extensive pretrial dis¬ 
covery conducted by the parties has ex¬ 
posed’ their respective strengths and 
\vctiknc>^c*>.* ,i While esch litijfcint j»io 
fesses confidence in his cause, it is with 
recognition of the force of a counter'ail¬ 
ing position and also, as all are aw ate. 
that "[stockholder litigation is notably 
difficult and unpredictable." 

[5-8] Plaintiffs ha.e the burden of 
proof as to their claims. To prevail. 

they must establish under the allegations 
of their complaints ihat MoPac s Board 
of Directors, in subservience to the wish¬ 
es of Mississippi, abused their discre- 
tionarv powers and arbitrarily and um 
reasonably vithnold dividends in eac 


i. :Ci1 111*7.11 

year, although MoPac’s condition wat- 
ranted such additional die idem!.- '* > • * 
the determination of whether ;i di\i.U:. i 
should be declared rests in the first in¬ 
stance with the Board of Directors. 1 * 
courts may intervene only when there 
has been bad faith, neglect or abuse of 
disc ret ion. 10 This is indeed a heavy bur¬ 
den.'-’ 1 which plaintiffs’ experienced coun¬ 
sel frankly acknowledge. However, they 
stress that in each year after payment 
of debt, other corporate requnements 
and dividends on the Class A stock, sub¬ 
stantial earnings were available to pay a 
much higher dividend than so on the 
Class B stock. This by itself, however, 
would not carry the day for the plain¬ 
tiffs. The directors who were deposed 
swore that the declaration of dividends 
in each year was based upon prudent 
business judgment, which took into ac- 
aunt MoPac’s current and long range 
needs. This basically is the defense to 
plaintiffs' charges. The defendants em¬ 
phasize that since the merger route was 
foreclosed to MoPac. it was essential, in 
order to protect its competitive position, 
to purchase large blocs of securities n 
other railroads, which required laige 
cash expenditures; also that cash was 
used o- required for equipment, up to 
date maintenance, capital improvement 
programs, current and projected, as well 
as other purposes vital to MoPac s com¬ 
petitive standing. To underscore theii 
defense of prudent business judgment, 
the defendants refer to MoPac s Articles 


16 ('/. Savl<*r v. Liudsley. 450 E.2d S9G. 

901 <2*1 Cif. 1972) ; Cherner v. 

Transitron Electronic Corp., 221 F.Supp. 
48 , 51 (D.MaM.1903). 

17. Zc-kJe v. Cleveland-Cliffs Iron Co.. -.2 
F.R.D. 151, 159 (S.L.N.YM971 i : rf. 
Ferguson v. llirr.ll, 190 F.Supp. 500. 5o9 
n. 10 (S.D.X.Y.1WJ 1 . afi'd sub notn. 
Ferguson v. Tubuh. 2 vs K.2.1 005 <2*1 
C’ir. 1901). 

18. <7- Gunman v. Illinois Cent. R.H., 91 
F.Supp. 2S"> <E.I».N.Y.19.V)|. affd. 

F^!<1 927 <2*1 Cir.l. c* rt. denied. 312 l S. 
SG7, "2 S.Ct. 107, 90 L Ed. 07-2 <19511 
W. Q. CNcall Co. v. OXeall. 10S In*J. 
\j.p TO. 25 X.E.2J 050 <19401 ; Ix*lgc 


v. Ford Motor Co.. 204 Mich. 17.9. 170 
y \V. cos (1919): Walsh \. Wal-li. 2 V • 
Mo. lSl. 220 S.W. 230, 245 (1920 k 
P atton v. Nicholas. 154 Tex. 3 t.i, -7.* 
S.W.2d SIS (1955). 


19 .See Wabash Ity. v. Bart-lay. 2V» l S- 
197, 203. 50 S.Ct. 100, 7* 1.1-<I. J'*S 
(193t») ; *ee aho New York. I. E. & v _ 
H.K. v. Nicku'-s. 119 47.S. 290 ; 0*. . 
S.Ct. 209, 30 L.Ed. 3‘- (1H.M1). 


20 .See Lodge v. Ford Motor ( **.. -0( Mi* h. 
459, 170 N.W. CCS, Osl-OVJ <1919) : 11 

W. Fletcher, Private Corporal ions 5 •>..-* 
(rev ed. 1971) and case* cited therein. ^ 
21. Sta.it.s v. lliograph Co.. 230 h. -J-d. 4-»< 
(2d Cir. 1910. 
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of Association which give the Board of 
Directors broad powers to set aside re- 
sen-cs and make such other provisions 
as the Board “shall deem to he neceswv 
or advisable for working capital, for ex¬ 
pansion of the business of the Company 
1 ' - and for an . v other purpose of the 
Company. « The Court has reviewed 
the pretrial material on the issue of r.ru- 
, , business judgment and the defend¬ 
ants position thereon cannot be said to 
be lacKinp m substance. In any event. 

one^l! UP t I le iSSUe as a substantial 
one to be resolved upon a trial. Plain¬ 
tiffs. upon the whole ca=e. would have 
he burde, rf establishing that the direc- 
tor a notwithstanding the explanation of 
the factors which influenced their judg- 
ment. were in fact acting in bad faith 
an arbitrary manner. Directors 
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“>r A 


are permitted 


ery liberal discretion 


n cetemimnfT matters of business pol- 
- • And if that discretion has been 
exercised in pood faith, that it mav have 

UeTJTfT™ ° r eVen ,f the ( ' 0!jrt be- 
,<f '* d a different policy were desirable 

would not. by itself, be sufficient to sus- 
plaintiffs* burdon.** 

urev^r VCr ' ™ if '"aintiffs should 
, f° n the merit3 on the issue of 
additional dividends, it would not new 

T £ ‘ an a ,otal recovery. The Court 
ou d face the question of determining 
vU.at would have constituted adequate 

' aCh yCar dUr,nir the Peri0d 
from 1961 through 1971—a decision re¬ 
quiring consideration of numerous van- 

”'v»°5|’; ArtMW tf Article ’* 

-Motor C.J., 2<>1 Mi. |.. q.Vi, 170 \'\V 

»ot^V 1 i ,r,,: ,,ark v - r - aa > 

3 1 1 r,j iriciss.*), aH’tl, 4.-, \ j 

-'1. -Ml. 19 A. Gji if't.Lrr. A App ]sssi 

U OT^“ n 1,0 • VV ' r ' lr '- 382 

• d, -‘ <1SSS>; c a s. v v 

\ * .W..SJM fflS. r;,V 
Ct. 1914,. 


\.J. 
Si: 
IS 
Wood- 
(Sup. 

24 3i3 / vi* u qpf ,yy: , , i ' nKt ° n Kur “b in< - 

1 ‘>.1 f.irj, <*rt. d.ni«l, 


ables. making the bk.u.v. , 
tial recovery questionable" Tl"! ,V' 
as acknowledged by a l| , .... 1 

rult of solution. As coun^'l Y, 
ghanv recognizes: 

"Thus, if a finding of «- 
were made, there would reiS'T 
problem of proving the amount of 
ditional dividends which should hi .' 
been paid. The effect of this <jjc t 
cult problem of proof on the outcome 
of the lawsuit might well depend uo 
on which party was deemed to h,!<> 
the buruen of proof, if plaintiff, 
«ere required to prove that the divi- 

th " dS . pa, , d hy MoPac ' ve re inadequate 
that burden could have remained un- 
met and recovery could have been de- 
nied. On the other hand, if defend¬ 
ants were required to prove the «,•<- 
quacy of the dividends paid, thev 
™* ht well have failed to meet that 
nil den -nd as a result plaintiff, 

ZS.-V* wo " * 

Plaintiffs' problems are further com- 
pounled since it is doubtful that me 
urt would retain jurisdiction, as plain- 
iffs request in order to monitor the 
-lolac Boards future dividend police 
uhich. initially, is the Board’s respon- 
ibilitj. Such future judicial supervi- 
Mon of MoPac's dividend policy would 
require the Court to make complex busi¬ 
ness decisions from year to year as to 
amounts to be retained out of earnings 
in order to determine the net income 

374 r s w ;. vs s.ct. tor,;;, ]f , L I; ,jo,. 

(JP 08 * : '-'"Pit v. Phillip,. 

; V. 2 -” 4 5 X-K-2'l H (1!, 12, : Bourn.- 

u bourn,. 240 .VV. ,72. 177-,7s. , , s 

.I s0 / , 1S1 <»*»,: (iallagher v. 

■ N * w ' ork bwl Co.. i» .v.y.s'M T s.‘i 
ntt'il. 203 A.,).’ 
, V ' S -' 1 ills (2.1 Up’t i9i2,; 

»re aUo Briggs v. Sp.nui.ling, 1|) p.S. 132 . 

M 1 a "’ b.lM. 0 !J llsflll; 

. !.a,i. , rs,,n v . Pcrganu nt, 20.3 F ‘‘,1 31 -. 

rir ‘<l.i,i«l. 310 , ‘s Vi-' 

1 * »Xi. 33. 9s L.lij. 355 (iy;,:i|. 

25 0 .; U /o-V it M - ''“ u,k ""bon, . 1 . 0 . 

—J. 19.3, at 23. 
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available for the declaration of divi¬ 
dends. In end result, were the Court to 
retain jurisdiction, it would he required 
to function as MoPac’s sole director in 
place of its duly elected Bo. of Di¬ 
rectors. 

Some objectors cite Dodge Ford 
Motor Co..' 5 * as giving strength 'ain- 
tiffs’ position. However, t: .-ourt 

adopted the general principle a t ju¬ 
dicial intervention in corporate ffairs. 
The D'-dye court did conclude that plain¬ 
tiffs had produced sufficient evid°nce 
to firove that the directors were running 
the corporation for the benefit of per¬ 
sons other than the stockholders and 
therefore justified in requiring the pay¬ 
ment of reasonable dividends. The facts 
of the Dodyc case are by no means simi¬ 
lar to those in the instant case. Similar¬ 
ly, Mayflower Hotel Shareholders Pro¬ 
tective Committee v. Mayflower Hotel 
Corp.,* J merely demonstrates that the 
plaintiffs have a'leged a valid cause of 
action, not necessarily a successful one. 

As to the conspiracy charge—that 
Mississippi conspired with others by 
\arious acts and rnc*ar.s to 14 freeze out" 
the Class B stockholders or to depress 
the market price of the stock—plaintiffs 
face perhaps an even heavier burden, 
since it i conceded that no tangible or 
direct evidence has thus far been un¬ 
earthed to sustain the charge; perforce, 
plaintiffs tvould have to rely upon cir¬ 
cumstantial evidence and urc-e that the 
fact finder draw inferences therefrom of 
wrongful motive and conspiratorial con¬ 
duct. 

26. 201 Midi. 439, 170 N'.W. CCS (1019). 

27. M L\S\A|#p.D.C. 275. 173 FdM 410 
<1919). 

28 See. r.y. Affiliate! I'te Citizens v. 
Init'-d .State*. 400 C.s. i^s, <i2 s.f'l. 

H.V5, 31 L.E<1.2<J 741 (1972i : Su|* r- 
iotendeot of In-, v. Banker. I.if.- \ Ca*. 

Co.. 404 C.S. C. 1*2 S.Ct. 105, 30 L.IM. 

2»J 13s (1973i. 

29. .S'ee tVhran v. Ch aiming Cor|i.. 211 
K.Sug.p. 23.9 (S.D.N.V.19021. 


[9] The third cause of a tion, ba-- <i 
upon defendants’ acts and conduct in u ,»- 
nection with the alleged conspiracy to 
"freeze out" the B shareholders and al¬ 
legedly resulting in violations of section 
10(b) of the Securities Exchange Act. 
the rule thereunder and defendants’ 
mon law fiduciary duties, also presents 
problems of proof for plaintiffs. Plain¬ 
tiff here charge that during the exist¬ 
ence of the alleged conspiracy Mississip¬ 
pi and <he defendant T. C. Davis bought 
and sold shares of B stock; that the ob¬ 
jective of the scheme was to depress the 
market of the B stock, thereby forcing 
plaintiffs to sell at prices much below 
their true value. E' •’n considering the 
current liberalization of Rule 10b-5, J * 
and that plaintiffs’ position may have 
some support, 5 * plaintiffs must carry the 
burden of proving that defendants’ ac¬ 
tions were fraudulent 3 " or unjustified. 31 
and that such conduct in some way 
caused plaintiffs' injury.” As to the 
latter, it is interesting to note that plain¬ 
tiffs d^ not seek separate relief on their 
K'b-5 claim; instead, they urge that 
the damages be measured bv the amount 
of reasonable dividends allegedly with¬ 
held by the defendants during 1961-1971. 
By invoking this measure of damages, 
plaintiffs also face the same problems 
already discussed as to the extent of re¬ 
covery under the dividend cause of ac¬ 
tion. - .• 

As to the derivative causes of action, 
one claim seeks to hold Mississippi and 
the individual defendants accountable for 
the expenses incurred by MoPac in con- 

30. See List i. Fashion Park. Inr., 310 
K.2.1 437 (2.1 fir.), <ert <linio<l. 3S2 
L’.S. Ml .‘,0 S.Ct. 23, 33 L.1M.2.J CO 
(19G5). 

31. As to justifi'ation, the same problems 
will hi- tm-ountereti here as in the iliviih-ml 
cause of a< lion. 

32. <7. Supcriiitemleiit of Ins. v. Bankers 

Life A. fas. Co., 494 I'.S. (i. 12-13, 92 
X.Cr 165. 30 L.IM2.I 12s (3971 ); 

Mutual Shares Corn. v. (itnevo. Inr.. 

3v4 F.2d 510, PIG (2.1 Cir. 1907). 
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ncction with the plan to consolidate 
MoPac with TiP, which was abandoned 
following the Supreme Court decision 
Even were the plaintiffs to establish 
that the proposed consolidation was not 
in MoPac s interest but calculated to fa- 
' or Mississippi.^ the likelihood of re¬ 
covery on this claim is diminished bv the 
holding by the Eighth Circuit Court of 
Appeals that MoPac was not responsible 
to the plaintiffs for their legal fees and 
expenses in the voting rights litigation 
Additionally, plaintiffs would be hard 
put to prove that the proposed consolida- 
t on of MoPac with TiP was not a jus- 
ifiable business decision by the MoPac 
Board. As already noted, the Supreme 
Comt expressly disavowed that it passed 
upon the merits of the proposal. 

To state all the foregoing, of course is 
no forecast of result upon a trial. It is 

S . l ° ? C ° gnize ' as the Principals 
themselves do. that the action presents 
many obstacles, particularly for P lain- 

f ,he hurdt " Proof. 

" ith the defendants vchementlv driving 
wrongful conduct, were the case to be 
tried, a,I the issues would be vigorously 
contested, x.ith the outcome obviouslv un¬ 
certain. The probability of ultimate suc¬ 
cess at best can only be cautious proph¬ 
ecy. 1 

Having examined the benefits of the 

settlement and the prospect of success 
upon a trial, other factors merit con- 
sideration. As all parties stress, were 
the plaintiffs to prevail upon the trial 

or whatever its outcome, there would 


still remain the root cause of the conflict 
tueen the two classes of stockhold¬ 
er—the separation between equitv own- 
e!-' h ip (principally in the II stock) and 
management control (in the A stock) 
And as long as it exists there will be 
continued hostility between the two and 
the potential of renewed litigation. Its 
elimination will be an advantage to all 
concerned The settlement also provides 
f ‘he elimination of AllcghanVs own¬ 
ership of equity stock, which Mississippi 
t0 ac ^ u,re - ' V >th Alleghany no longer 
an opposing force, it should mean sta¬ 
bility in management and operation of 


-I 

•If. 




33 As to tli» in-i-it*. tl.f (■„ urt of , 

or ,U Eislith Oreui, 

■s- u-s in the voting rights litigation were 

o ', “"'J ' , ‘ 3 ' '' a '' l<a*s 

w “ ,l .‘* fa,rn "< Of the plan , 
M|s,ourt Pa.. K.U. siavton. 107 . 

10,ft 10S2. lOs’i tftfl, fir i 
»ir,, „ .. n <*rt. 

Alk-gb* if f.-orp. ,. Missouri Pa- 
* o.. o-i.) I .s. UU 7. .s n J'lw 
4TA nun,. • 

3, r^7 ,,ar «R- v. Slav,on, 

\l7.1l <M, ‘ r ' r >- 'Tt. ,| ( .ni«|. 

All ghanv f orp. v. .Mi-*ouri IV. J; j; 

ti (V^ 37 - s " 


It. IJ 


23 


■107 


11°. H] Another factor favoring the 

S l r!L bUt byno nitans determ ina- 
. is the unanimous judgment of all 
he parties, their counsel and their in¬ 
vestment analysts and advisers that its 
erms are eminently fair. To be sure 
he final judgment as to the fairness of 
CouHT.J- ,He Plausibility of this 

Coui . but their joint recommendation is 
cnti ed to substantial weight.™ particu- 
la 1> so in tne instant case. A unique 
itu.tion exists here not present in the 
usucl stockholders’ suit recommended to 

the n| Urt t S Io r SCUlcment - "here ofttimes 
the plaintiffs representing the class own 

a relatively small economic interest in 

the corporation. Alleghany’s self-inter¬ 
est as the owner of 53^ 0 f the Class 
stock gives some assurance that it 

1° ° btain thc best Possible 

V ' . f ° r . t . haf 'iz-a-viz the Class 

A stockholders. 35 The other two plain- 

35 V - Voun K- 127 F.2,1 721 7 '>r, 

10,1, Clr. lfU2i. 

36 -7 S V,’,‘? n0n V ’ T «*» r;u, f «ulpl,ur Co 

£* 210 (S.|).\.y.u, 7 j ) 

EHn Yo n r ori , , 0 

f,..’ •!<< (S.D.X.Y.J970) • 

F1M 1 , '■ .‘ ,,CSa * O. n , ] 3 

Uli.ke,, v. IJrmlforij] 35 'y’uD )u°ri 

FSun 'r^V; HeWi “«v- Alien. W, 
F.Siipp. 13,, H4 (SJl.X.y.lfioi, 

"’(J; xn'rl '• T r# r i,ron 

n " f •• Su l , P- - 1 ft, al (D..Muns. 1003 |. 
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... _. ir .oritv Class B stockholders, each 
u / % ‘ T . substantial number oi >r.ait> 
a! T.'-a he aw investment m the 

ss& - " ~x 

rights case and. over Mi—.- >1 ■ . 

opposition, successfully upheiQ \mtk - 

1 * ‘ ; o* thi- litigation: 

t“ ?* negotiations. had the ta*m « 
L advice of exi ericT.ccd mdc; ondvnt 
railroad investment advisers and *.n 
ah-sts The record leaves no room t 
doubt that the negotiation- were conduct¬ 
ed in ?ood faith and at arm.- lenp _• 
the Class B stockholders repre-er.tcu 
sophisticated, if not hardened nc^o - 
tors who -m the setthfmen Oie^t 
result obtatr.aole v.‘t..out a tu 
issues on the merits." 

Finally, the »« «» 

• is emphasised by the provision that de 
spite Mississippi’i and Alleghany* ef- 

38 i f. Mutual Sl.in- ' . ^7(11 

Ti e fact that tfc* form of the 

cannot U ^ala«t-l >" // 

not «!«•« « } r ,.|.i|om 

'iMS ? Iona of -• ( 'ul , ui* >•’ - 
*“*;““"* ,•/ II. rli-iria.. v. l'-t.-naan 
Miration. • , S .D.N.Y.n-»i : 

Corj>.. •> s > r.lj.l 401. 

vi,., «, i.pr v Hfvnol-h. u-1 1 

Maua he • • ( r», h f V ‘ > 

(.Soi*Ci 
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l».ynlll!*T31 . 

fective voting control by reason of their 
respective majority ownership of the 
die A and B stock, sufficient under 
MoPac-s charter to put through a re¬ 
capitalization. the Plan cannot be effect¬ 
ed without the approval of a majoi i M>^ 
the other stockholders of each c . - 
in effect, acceptance of the settlement 
re =ts with them regardless of the de- 
stres of Mississippi and Alleghany. 

The factors militating in favor of t t 
settlement are indeed substantial. m 
number of Cla- B stockholders challenge 
it as unfair and inadequate. 


THE objections 


r,.i 131 At the hearing on this mo¬ 
tion ‘Class B stockholders or their at- 
U°n„vs an eared and others communi¬ 
cated with the Court by letter to U|^ 
their objections to approva o -•■ 
n.cvo hi ' 1 eighteen objcctoi s vvh<^ ov^n a 
total of approximately 1 .* G ‘ ^ 

Thcv concentrate then a- -* 
alleged inadequacy of the exchange for 
f; t ? r holdings; its tax consequences. 

ev also contend the settlement is un¬ 
fa* as between them and Alleghany as 
the majority Class B stcxrkholdcr. Al^ 

. -.11 th" objectors agree thac the 

terms than those propo-d. fai ™ 

they urge rejection of the settlement. 

Th --imarv objection is that the pack¬ 
age .. /of $850-16 shares of new 

39 Compare \Vinkelmauv. 

Corp.. 4S E.SupJi. 4.«l. S'-> 

10421. 

, n TllC 3 ') ;;7i ouistnD'linE b ias- 1$ si,am* 

r of iL.l.rs of shares ra ting a 
r^,--r«a,o K eof,h ;;r »oU.— 

c°. ,,, "-.v- ;'ji cr ^o’ l k. 1 . 2 ., 1 oor.si: 
el a^i- K: 
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common stock for each share of rrc<ent 
Class B stock yields sub-tanri -IK- t 
than the value of the ,ha£ to u . 
rendered. The <uh-t n ~ t0 - ur * 
lew rests prZip ’lh ” 

r/rt,, of , he C!a“ , " ,he “<*‘ 

lh »« of the C!.,„ A - .,*" /”"' 5 ' 

C^i n »>,ach i.-TS 

' that realistically th e Ch^ i „. 

iud 

$100 per shar^ u- >ear | dl ' ,dend and t0 

-o» s .«h JSSmZSSffTT 

“ »r bo declared (" ltS* ‘ 

equity above the .*i,v> , J, MoPacs 
•»ble to the Clae, j, . ^ ^" e a ' ,ri !"- 
«'<■ the hard cor” J I' *”>*• 
<° r « valuation and ether h . ifc ' 
However, merely l. t,iXS“ ni 

stock, whether termed a «, rrf C a ? A 
"hybrid- stoe’- ’ ? Inference” or 

vote jier share iust'a- 0 ' C | nV1St ’ has one 

p . , * JUM as each share of t’l-- • - 

B stock - with the re<ult that »V J, 
stock not onlv controls ,il , ‘ h<? C a ~ s A 

°f -MoPac. but al>o can and "TrlT™. 

withhold ' dividends' 1 ^ th '\ contro1 to 
stock, whereas the da ! B «to\ C,MS ® 
minority of a>l j- ' t0< ’ k ' a small 

•be v.,o pi* 1 :™r sharM - •“ 

“«» ** bther fa" nZV"rZ°' U ‘ a - 
t,0 ns, and vet it , s • * la,e ac * 

SS «ss;, - 

titlort f k ’ h n °acumulative is en 

css*: rr-^ 

mints on the A stod! ^ ,<Jcnd re< t Ul >e- 
the obiettor •• Consideration of 

th. XZ ,ims “ i,h ras '-«'•" 

there element- Th canr,cl ttstlore 

^o bj S. Th “* —— 
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Almost all the parties • 

■b»t the new- common \£JJ“ «»"< 

™'f ,,|U;| le approximately” 
each present Class B ..hare But „i 

-<>■. it wouMZt^u'Zr ,h ' A 

to analyze in detail th ■ {ul purpose 
whereby thev etaiuate^h, """""tation, 

of each class. The “ d'fferre ".' ""' h 
derive from u,, , ' * £lln ' r estimates 

the share” M ‘" KKh •• v.lue 

.bvi'totSr Z ,M, r < h ' fares by 
italization of net “ I ' i ’ lr lhe <»!>- 

tl.is instance 1 they t T n ”' tho ‘ ,; in 
B stock II of V P a -° Ca t0 the Class 

inps a *>°- the annual'f-Jass'd ' T" 

reguirements. TK -j- 4 dividend 

earnings of „,e ^™™<he 
exceed its mavi«, " . A S ock vannot 

sf..3if,.ooo Trr **"* »>« 
™»y 'be bhlai Zth'vr 

objectors calculat. that'the't m '"' h “ ,s ,lie 
Of each share V thfl l*rcsent worth 

from somewhat 

realistic, if n - . to the un- 

$25,000. Those ohip 0 / 10 ™' 03 *’ ^ ure o{ 
net earninzs as al!rr C t t0 a S t" h ° capita,iz e 
Class B sti .st m t ^ th ° m to the 

ratifd loTt' f, a r ' rf — 

per share. At a oil ' 4 Ut ‘ at ■ i, ’ 4r -° 

^.005 per share ^ 


present worth^Tthe t" C , Va,Uating th 

a, so apply th e clni, r° ^ ° f stock 

earn / n « method dOTldd 

:m:^r ,hc - a “ s 

earnintt, no, 

— Hie ZZ'ZTJt rT 
Hock, which shortly before th, C ‘““ A 
ment of the sftti 0 the announce- 
he Settleme nt. was selling be- 
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Cit«- a^t V. 

tween $70-75 per 'hare . 41 They cap¬ 
italize MoPac's earnings for the two 
years on a 0-7 ba-is, resulting in its 
capitalized value of $225 .< '•‘>0.000 to 
$243,000,000. The market value of the 
Class A stock is deemed its true value, 
and accordingly its aggregate market 
value is deducted from MoPac’s capital¬ 
ized value and the difference allocated 
to the Class B stock, with the end result 
that the Class B stock is valued at an 
average of $2.3G5 per share: a 10-1 
capitalization rate would briny the av¬ 
erage value somewhat higher. 

[14. 15] Before considering the re¬ 
spective contentions, it is desirable to 
emphasize the Court's function on this 
application, already icicrred to, par¬ 
ticularly so. since a number of objectors 
advance their arguments of stock valua¬ 
tion as if this were a proceeding under 
section 77 of the Bankruptcy Act, 4 * 
where the phrase "fair and equitable,” a 
term of art , 43 requires recognition of 
priority rights of senior securities own¬ 
ers on the basis of full compensatory 
value. The Court here is not cnlled 
upon to make a definitive assessment of 
the value of each class of stock, old or 
new—that is not even a requirement 
were the proceeding one undvr >-. tion 
77, 44 where with its standard of "fair 
ar.d equitable," it is recognized that “the 
pretenses of exactitude” in determining 
a dollar value for a railroad property is 
somewhat illusory. 4 ’* The Court here is 

41. Consideration was givn to ttie effect of 
the public nnr-.un.emer.t of the proposed 
settlement 

42 » f.S.C. i 205. 

43. Case v. I .os Angelos Lumber Prods. Co. 

30S l .S. 100. 115, r/i S.ft. l. V) p Ed 
110 (10.10). 

44. Hre Group of Institutional Investors v 
Chieaso. M. St I*. A Pae. n. r„ 3 j s 
L'.s. 523. r/U-vg., 03 set. 737 , sp p j-,j 
0.70 (1013). 

45. Id. at 505. 03 S.Ct. 727. 

46 West Virginia v. ( has. Pfizer A Co.. 311 
F.Supjt. 710. 710 (S.U\.Y.107O). affi*' 
440 I .J! 1070 CM Cir.t, cert. denied, ioi 

stft j -j< t 


RivEP.cor.pon* ion 

t.l*. 3a3l|»73| ' t 

concerned with a projK-ed . , 

a lawsuit and whether its t. |> . . 
into account the probability ,. . 
upon a trial, and all pertinent • . 
are “fair, reasonable, and a.leq. 

. . . terms [that] arc general an) 

cannot be measured scientifically." 

In passing upon a proposed settl tr.nt 
of a stockholder’s litigation, the stand¬ 
ard "fair, reasonable and adequate” is 
not to be equated with “fair and eq¬ 
uitable." applicable to a proposed rail¬ 
road reorganization under the Bankru; t- 
c.v Act. In the compromise of a stock¬ 
holder's lawsuit there necessarily come 
into play "practical adjustments,” 4: ele¬ 
ments of give and take by the respective 
interested parties, depending upon their 
strengths and weaknesses in the litiga¬ 
tion ; 4K and, of course, the uncertainty 
of its outcome, as well as the rewards, 
if successful, arc important considera¬ 
tions in the process of compromise and 
concession. 

[16, 17] First, as to book value as a 
method of valuation. The authorities 
are in agreement that book value is of 
little significance ir. appraising the val¬ 
ue of stock; that what is of prime sig¬ 
nificance is a corporation’s earning po- 
1 ,-ed on past experience. 43 The 
contention made by the objectors as to 
the change in equity between the two 
classes of stock is related to the book 
value concept. There appears to be no 
dispute that should the new preferred 

U.S. 871. 92 S.ft. 81. 30 L.Ed.2d 115 
(19711. 

47. Cf. Group of Institutional Investors v. 
Chicago. M., St. !*. A Pa-. K. R„ 31S U.S. 
523. 505. 03 S.Ct. 727. 87 L.Ed. 959 
(1943). 

s8. Her Mastcrson v. I’crgaincnt, 203 F.2d 
315, 330 (Oth fir.), eert. denied. 310 V’.S. 
832. 74 S.Ct. 33. 9s L E I. 355 (1953); 
Peroddni v. Kiker-Maxson Corp., 50 

K.K.D. 473. 477 (S.D..VY.1970). 

o 

49. C’/. Er-ker v. Western I’ne. ){. It.. 31K 
U.S. I»s, -I S3, 03 s.Ct. 092. 87 L.Ed. 892 
(1913); Consolidated lloek prods. Co. v. 

I In llois. 312 l.'.S. 510. 525-530, 01 S.Ct. 

C75, 85 L.Ed. 9s2 (1911). 
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{ 1 , 664 . 052 ) share? be converted into new 
common, the equity position of the B 
stockholders would be reduced from 
61 1 j f c to 25'^^. The objectors and 
proponents differ as to the importance 
of the shift in equity. The terms equity 
and book value are essentially synony¬ 
mous. 50 They would have relevance if 
there were the prospect of McPac's liqui¬ 
dation 51 or a takeover of the railroads 
by the government. Neither liquidation 
nor the nationalization of the railroads 
of the country is an imminent likelihood. 
Judge Learned Hand's sage observation 
of the fallacy of measuring the value of 
shares by their book value is as sound 
today as when he stated it almost fifty 
years ago: 

"The suggestion that the book value 
of the shares is any measure of their 
actual value is clearly fallacious. It 
presupposes, first, that book values 
can be realized on liquidation, which is 
practically never the case: and. sec¬ 
ond. that liquidation values are a 
measure of present values. Everyone 
knows that the value of shares in a 
commercial or manufacturing compa¬ 
ny depends chiefly on what ‘hey will 
earn, on which balance sheets throw 
little ligh*. . . .’•»* 

Next, as to the capitalization of earn¬ 
ings, method, it has been already noted 
that the difference in valuation between 

objectors and pro; onents of the Cla-s A 
and Class B stock results from different 

methods of allocating earnings to the 

50 Set Accountants' Handbook 5 3. at 11 
(R. Wason ed. 1905) : Prentice-Hall Kn- 
cyclopedic Dictionary of Business Finance 
79-79, 237 (1 900). 

51. Mol’ar's financial exi«rt is of the view 
lliat were «l.e corporation to liquidate it 
would probal.lv be in such poor financial 
condition that no equity would be avail¬ 
able for distribution to stockholder-. Af¬ 
fidavit of F. D. I.ce June.-. Jan. 23. 1573, 
at G. 

52. Borg v. International Silver Co.. 11 F.2d 
Hi. 152 (2d Cir. 1025). 

53. Affidavit of F. I-. Lee Jones. Jan. 23. 
1973. 


two. Since the matter is one of judg¬ 
ment. there is room for disagreement. 
The Court has examined the submissions 
of the parties on this subject and is per¬ 
suaded that the method of valuation, 
which takes into account the market val¬ 
ue of the Class A shares and the under¬ 
lying factors in its support offered by 
an expert retained to give an independent 
evaluation, is of substance and merits 
consideration. 53 The expert, after tak¬ 
ing into account the market value of the 
Class A stock, valued the Class B stock 
at $2,3Go per share. 5 ' 

[18] The Class A stock is listed on 
the New York Stock Exchange, is traded 
in a broad market, and almost 700,000 
shares are held bv the public. W ilh an 
active market for the Class A stock, it 
cannot be said that to ascribe the mar¬ 
ket price as its fair value is unreason¬ 
able. The market evaluation of a stock 
may reflect a more realistic appraisal of 
its value than a conceptual evaluation. 
Theory must yield to the reality of the 
market place, "the true appraiser.”. 55 
Indeed, to quote Judge Learned Hand 
again: "When all is said, value is noth¬ 
ing more than what people will pay for 

>> Wi 

[19] The Class B stock is traded in 
on the over-the-counter market; the 
market is thin; and the traders are few. 

The market for the Class B stock has 
never approached the values urged by 

the objectors. The range has been be- 

54. Alleghany's chief financial officer also 
look into account the market value of the 
Class A stock in appraising the value of 
the Class li stock and reached approxi¬ 
mately the same valuation. Affidavit of 
John J. Burns, Jan. 22, 1973. 

55. New York, X. II. A II. R. It.. 1st Mtg. 
4 e ,r II. C. v. United States. 305 K.Xupp. 
1019. 10© (S.I >.N.Y.1909) (Weinfeld, J.. 
dissenting), vacated sub no:n. New Haven 
lurlusion Cases, 399 I’S. 392, IK) S.Ct. 
2051. 20 L.IM.2d 091 0970). 

56. Borg v. International Silver Co., 11 F.2d 
1*7. 152 (2d Cir. 1925). 
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LEVIN MISSISSIPPI 

Cit** a # 1 -V* K.R 

_ too and ?2.500 per r nare. J * The 
.-onclusVn is warranted that the public 
market, it' pragmatic term?, has taKen 
into account MoPae’s unu-ual capitalized 
structure, whereby a so-called preference 
stocK has voting rights that control not 
only MoPac’s management, but also its 
dividend policy with the power to with¬ 
hold dividends from the Class B stock, 
and accordingly appraised the value of 
the two classes of stocK based upon their 
respective power, rights and restrictions. 

Another factor suggest* that the pro¬ 
ponents’ experts’ valuations are clo>ei 
to the mark than the objectors’ valua¬ 
tions. Alleghany, as the majority owner 
of the Class B stock, has. through the 
years, been the principal antagonist to 
Mississippi, the majority owner of the 
Class A stock. Widely divergent views 
as to he B stock's value have, up to the 
present, foreclosed any compromise. Al¬ 
leghany’s acceptance of the settlement 
as a disposition of their longstanding 
controversy during which it has spent 
millions to protect its investment may 
be said to reflect a realistic recognition 
of the true value of the Class B shares. 
If the objectors’ evaluation of $4.0 r >0 or 
more per share is sound, then Alleghany, 
owning in exce.-s of 21.000 shares, ha>, 
aider many years of litigation, suddenl;- 
given upi the ghost and yielded more 
than S40.000.000 **—hardly a likelihood 
in view of the h ; story of events and the 
sophistication of its financial executives 
and advisers. 

Also, it is not without significance 
that objector Garfield's securities expert, 
who on the capitalization of earnings 
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method fixes a value of "over $4,000” 
share for the Class B stock, none thole.-* 
concludes "that if the impasse between 
the Class A and the Class B is to be 
settled, there must be a compromise at a 
lower figure to reflect the lack of voting 
control of the Class B” i9 —another way 
of saying that any evaluation of the 
stock must make allowance for its en¬ 
cumbered status. Obviously that com¬ 
promise figure cannot be a matter of 
mathematical precision; it need not be; 
it is a matter of judgment based upon 
a consideration of factors ptro and con, 
some of which have been adverted to 
above. This Court is satisfied that the 
package of $850-10 shares common stock 
in exchange for each Class B share can¬ 
not be said to be inadequate, especially 
so when considered as a compromise. 

However, the objectors argue that 
even so, the plan is unfair in that the 
compromise should be only in terms 
of new common stock and not include am 
cash pavment. They contend that the 
SS50 cash payment per share will be 
taxed as ordinary income, and with their 
individual income situations they will be 
subjected to high surtax rates, whereas 
Alleghany, by reason of its corporate 
structure, faces, with respect to the cash 
payment, a 1.2 r c rate. Objector Gar¬ 
field contends that under the cash-stock 
exchange, Alleghany will benefit by over 
S 1.000.000 in comparison with an all 
stock plan. Several alternative plans, 
including a tax free exchange (24Vis 
shares of new common instead of the 
8850-10 shares for each Class B share) 
are proposed by objectors as being mote 
equitable. Many of these suggestions 


57. While the Class 15 stockholders contend 
that the market price of their *tce k has 
been depressed by the acts of the defend* 
ants, with th** t 0 s 

it exists. Whether the market price of 
the Class 15 shares is the <-onsequence of 
defendants' alleg'd condu-t is on* of t!.e 
issues to be deeided »• r* the < ase to go to 
trial. Similarly, o‘,p< ti'-ns directed nt the 
failure of Mol'ac to n-|iort the earnings al¬ 
locable to the 15 shares, as to »ai'h de¬ 
fendants offer an explanation, also go to 


the merits of plaintiffs’ claim, not to the 
fairness or adequacy of the settlement. 

5P. Even 1 *(.'timing objector (iarficlda con 
tention ns to tax consequences is correct 
(tee p. 371 infra). an alleged tnx benefit 
of $4.fiOO,0 , XJ to Alleghany under the parr 
cash payment plan would hardly justify 
giving up ?lO.O’iO.Wj). 

59. Affidavit of I»avid M. Pay, Jan. ill), 
1073. c 5. 
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were considered doring the course of 
the extended negotiations. Or.e such plan 
envisaged pivinp the minorit;. Class B 
stockholders an option to receive all 
stock t24 1 i shares’ in exchanpe for 
each Class B share instead of the $859- 
16 share package. However, based upon 
the opinion of independent tax counsel 
retained esr.’cially by the Class B repre¬ 
sentatives. other than Allephanv. this 
alternative was rejected since its tax 
consequences were potentially more un¬ 
favorable than tho.-e under the cash and 
stock exchanpe. Independent tax coun¬ 
sel was of the view that such an option 
would have exposed a substantial por¬ 
tion of the shares to ordinary income tax 
treatment 

Another approach would have eliminat¬ 
ed the cash payment and piven only 
stock to all Class B stockholders, includ¬ 
ing Allephanv. This proposal met with 
rejection because it would lower Missis¬ 
sippi's depree of control below its pres¬ 
ent.level and further could fail to elimi¬ 
nate the present divided control within 
MoPac since Mississippi would control 
the preferred but not necessarily the 
common. To assure elimination of the 
divided control, as well as the friction 
and litipation it has engendered. Mis¬ 
sissippi deems it essential that it have a 
substantia! majority interest in both 
classes of stock. This accounts for its 
cash tender offer to purchase not less 
than 400,000 shares of new common at 
$40,000,000 and Alleghany's commitment 
to tender all its 339.free shares of r.eu. 
common stock upon their receij t. Addi¬ 
tionally, the proposal would place Alle¬ 
ghany in a minority position without 
real control over its investment and de¬ 
prive it of the veto power it now has as 
the majority owner of the present Class 
B stock. Neither Mississippi nor Alle¬ 
ghany was amenable to this situation. 
Objector Garfield's suggestion that if 
Mississippi desires to retain its present 
degree of stock control that it purchase 
the additional shares of the new common 
stock to be issued to Alleghany under 


an all stock exchanpe would require Mis¬ 
sissippi to expend, in addition to n 
present commitment of s t■ i million 
another *2” million, an added obligation 
it is not prepared to assume. 

[20] Whether or not the reasons foi¬ 
l-ejection of the alternative proposals 
were justified is not the question before 
this Court, which is called upon to de¬ 
cide whether the settlement reached by 
the litigants and submitted for approval 
is fair and reasonable. The discharge 
of this function does not require tr.>- 
Court to reopen negotiations in an ef¬ 
fort to secure more advantageous terms, 
which plairtiffs. in sophisticated and 
arms length bargaining, were unable to 
secure feu- themselves and the class they 
represent. Taxes are taxes: the rates 
arc fixed by Congress; they cannot be 
adjusted in particular cases to accom¬ 
modate an individual taxpayer's obliga¬ 
tion as to income derived from the settle¬ 
ment of a lawsuit. The tax will vary in 
the instance of each Class B stockholder 
dependent upon his particular bracket, 
and even corporations other than Alle¬ 
ghany. which may own Class B stock, 
will face varying tax payments. The 
fact is that two-thirds of the con¬ 
version package is tax free. Moreover, 
were the case to proceed to trial and 
plaintiffs secured a judgment declaring 
the Class B stockholders entitled to divi¬ 
dends in given years, the entire proceeds 
received by each shareholder would be 
taxed as ordinary income. Under all the 
circumstances, it cannot be said that 
the $850 cash payment constituting part 
of the conversion rate is unfair. 

OTHER OBJECTIONS 

[21] Several objectors question the 
adequacy of the notice of the proposed 
settlement given to stockholders, which 
was mailed to each registered stockhold¬ 
er and published in the Wall Street Jour¬ 
nal (National Edition). The objections 
v o to the contents of the notice. How¬ 
ever. it sufficiently informed any in¬ 
terested stockholder of the nature of 
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the pending action, the general terms 
of the settlement. that complete and de¬ 
tailed information was available from 
the files of this Court, and that any 
stockholder could appear and be heard at 
the hearing; in sum. the notice fairly 
apprised the members of the class of im¬ 
pertinent terms of ‘he proposed compro¬ 
mise atid the significance of the entry 
of a filial judgment approving the settle¬ 
ment. 00 

Two Class A stockholders of fifty 
shares object because the settlement is 
contingent upon Mississippi’s ability to 
finance its tender offer obligation, and 
therefore, “if such financing i< not avail- 
aide. the i artic- wi!] have pone to con¬ 
siderable expense ... to no pood 
purpose." However. Mississippi already 
has s -cured a formal commitment of 
financing which has been found satis¬ 
factory by Alleghany and it* counsel. 01 
The same objectors also express concern 
over the possible effects of the cash 
payout upon MoPac’s financial structure. 
MoPac has represented that this pre¬ 
sents no problem to a railroad of its 
size. 0 - 

A MoPac debenture holder has raised 

a Question as to possible impairment of 
the rights of debenture holders. Under 

the terms of the settlement, an opinion 
of MoPac’s ounsel is required to the 

effect tha none of the transactions are 
in breach or in default of any of the 
provisions ot any indenture or other in¬ 
strument binding upon MoPac. It is rep¬ 
resented to the Court that MoPat’s 
counsel upon a review of all documents 
is prepared to render such an opinion. 

60 Air Lite* Sn-warN Lo-al .W> v. 
Ani<-ri< an Airlines. In. .. j' j pvj,| lot. 10* 
iTtlt l ir. Iti«.i; t.’iii- •! Four.*!* r* 

Life It.*. Co. v. (‘on-uin.-rs Nat‘1 I. (<• In*. 

Co., -1-17 I -• 1 Oli, 0*1 (Till < ‘ir. 1071 1 ; 

a In, Wmls1 11 ,n i. It.-n.-rnl Motors 
• 'or|>., 4 s F.Nu|*|i. I'«i. 4 !*I (S |> \ y 
191‘Ji. 

61 In fenilanis' Su|>:>!> t:..nr • I |{. ;,Ij Mernn- 
mii-Jiirii at 5-0; ll.armz M -ur.-a at 41- 
42. 
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Objections are made to fe ts r, 
by attorneys representing the re-p.’a tiv/- 
plaintiffs. To the extent that such ;,l- 
Iowa nee may be granted, the parties an¬ 
te be paid equally by Mississippi and 
MoPac. However, the fee application- 
are. in the event of acceptance of the 
settlement, subject to approval h- the 
Court and a separate hearing, notice of 
which wili be given to all interested par¬ 
ties, at which time any objections may 
be presented to the Court. 

CONCLUSION 

This Court, after thorough considera¬ 
tion of all pertinent factors and of the 
extensive cent rut ions, of the objectors 
ami proponents with respect thereto, and 
weighing the 1 i-nefit's to he derived from 
the settlement against the alternative of 
a continuance of this litigation, with its 
outcome doubtful, and. even if .success¬ 
ful. the uncertainty of any meaningful 
recovery, concludes that the settlement 
falls within a "range of reasonable¬ 
ness" 0 - 1 that warrants its approval. In 
sum, it offers a permanent solution to 
the longstanding impasse between the 
two contending groups of stockholders— 
a re.-ult that cannot be ach'Vved through 
successlul litigation. Indeed, continued 
litigation may be said to be an exercise 
in futility since the hard core of the 
cause of differences between the two 
groups would remain and continue to 
plague thom and MoPac. The settle¬ 
ment will aiiord MoPac the opportunity 
to pursue merger prospects -o vital to 
its economic growth and existence and 
to permit its officials U give full time 
and attention to corporate affairs. Also 

62. Scr Jciik-s Affidavit at 5; Affidavit t.f 
I »•>» funic if .I-iik*. .tun 22, W73. at 10. 

fj svr N< *n.au \ St< in. K.4 V\2d OMI, OD.I 

fC-i f ir.), r.*rt .1* liii-d, Ili-tlsi.fl v. New■ 

muti. lift l\: :£. > P3 i.ft. Kl, 31 L. 

Kd.2d 4ss (ltlTJl; ter a ho I'nitcd 
f uundrrs Lift- lm t*o. v. CortsutiM-ra 
Nat l l.if«- In*, ( u 417 F.2d (747 »>.V>- 
V; (7il. Cir. 1071 ). 
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it mean.* the prosper of greater annual 
dividend? to the Class B stockholders; 
a broader market for their shares: and 
the o; 70 ]'.unity for representation on the 
Board of Directors. Even were it to be 
found that the Cla?- B stock approached 
the approximate .?4.w0 value per share 
as estimated by a number of objectors, 
the settlement still would come within 
a range of reasonableness and warrant 
approval. Finally, if a majority of the 
minority Class B stockholders are of the 
vic-w that the advantages oi the settle¬ 
ment are insufficient to compensate for 
what they believe to be the- value of 
their share-, they have the power to re¬ 
ject it. 

The settlement is approved and judg¬ 
ment may be entered accordingly. 



UNITED TRANSPORTATION UNION, 
an unincorporated association et al. 

v. . 

PATAPSCO A. BACK RIVERS RAIL¬ 
ROAD COMPANY, a body corporate. 

Civ. No. 10-202. 

United State- District Court. 

D. Maryland. 

March 29. 1973. 

On remand, 327 F.Supp. 608, the 
Special Board clarified its award in 
railway labor case and successful union 
sought award of attorney's fees. The 
District Court, Frank A. Kaufman, J., 
held that where railroad complied with 
award as it interpreted it, union brought 
court proceeding to enforce award, and 
court remanded ca-e to Board for clarili- 
cation. award of attorney’s fees to union 
which was successful in having its in¬ 
terpretation entomb would not be made. 

Application denied. 


1. Federal Civil Procedure C=2737.3 

If on court review after Special 
Board has made award in railway labor 
dispute and after carrier has failed to 
comply with award, a court enforces 
award in pjoceeding brought under 
.-tatute authorizing enforcement proceed¬ 
ing by aggrieved employee, attorney’s 
fees are mandated if petitioning em¬ 
ployees succeed. Railway Labor Act, S 
3, subds. l<p, (|), 2, 45 L’.S.C.A. § 153, 
subds. l(p, q), 2 . 

2. Federal Civil Procedure 0=2737.5 

Allowance of attorney's fees under 
.--tatute authorizing such fees where ag¬ 
grieved employee successfully petitioned 
court to enforce award in railway labor 
dispute insures that employees who pre¬ 
vail will not be deterred front realizing 
benefit thereof by economic burden of 
attorney's fees incurred thereafter in 
court proceeding's which result in en¬ 
forcement of award by court order. 
Railway Labor Act. ? 3, subd. Dp). 45 
U.S.C.A. § 153, subd. Dp). 

3. Federal Civil Procedure C=2737.5 

Policy of insuring that railway em¬ 
ployees who pievail in labor dispute 
would not be deterred from realizing 
benefit of award by economic burden of 
attorney’s fees incurred in court pro¬ 
ceedings which result in enforcement of 
award does not obtain in case in which 
carrier fully complied with award as it 
interpreted it. carrier’s interpretation 
was reasonable, either union or carrier 
could have sought clarification, union 
sought to have court enforce award as 
union interpreted it, and reviewing couit 
determined that award was sufficiently 
ambiguous to require clarification by 
board. Railway Labor Act, § 3, subd. 
Dp), 45 U.S.C.A. § 153, subd. Dp). 

4. Federal Civil Procedure 0=2*37.5 

Where railroad complied with award 
as it interpreted it, union brought court 
proceeding to enforce award, and court 
remanded case to board for claiifi*.* 
tion, award of attorney’s fees to union 
which was successful in having its inter- 
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c\'*T*lD states district court 

SOUTHERN DISTRICT OF NSW YORK 


ff 6 ,£ 

M A Y i, /^-jr 


^r: T Lrf::‘ :; ' alizghaxy corporation 

o-.c .-\oo~.-\T LeVASSEUA, 

Plaintiffs / 
-agair.st- 
RIV -2 corporation, 

RO^^'^3 ? pS:^ C :<AILRC; -D COMPANY, 
and“"PC-— lFT ' "• C - »VIS 


* VTT T* '»v 

• **i- A / 


Defendants. 


67 Civil 5055 (EW) 

ORDER AND FINAL 
JUDGMENT 


- x 


The parties to this action having submitted to the 
court for its approval, pursuant to Rules 13 and 23.1 of the 
Federal Rules of civil Procedure, a Stipulation of Settlement 

QcitlCzG 3o CO r~l* r-r IP l o *7 o « _ 

*** -*-°/ ±j/s) ana 

By Order dated December 20, 1972, the Court having 
directed that a hearing be held on January 25, 1973, to de¬ 
termine whether the terms and provisions of the Stipulation of 
settlemer.t were fair, reasonable, adequate and proper and 
should be approved, and to determine whether final judgment 
snoulc me entered in accordance with the Stipulation of Settle- 

ment and having directed that notice o* . 

lce tr *e settlement hearing 

be given to the MoPac stockholders „ 

cr ~ a.n a manner specified in 

the order; and 

Notice of the hearing having been given to the 
stockholders in accordance with the order of December 20, 1972, 
it having been mailed, on December 27, 1972, to all stock- 
-dors Of record of defendant Missouri Pacific Railroad 


Ck 










«r 

Ccrr.par.y, as of the close of business on December 26, 1972, 
and it having been published in the national edition of The 
V.’all Street Journal on December 27, 19 72; and 

On January 25, 1973, a hearing having been held to 
determine whether the proposed settlement embodied in the terms 
and provisions of the Stipulation of Settlement should be 
approved and at that hearing an opportunity having been pro¬ 
vided for all proponents of and objectors to the proposed 
settlement to be heard and to submit papers for the considera¬ 
tion of the Court; and 

The Court having considered the prior proceedings 
in this action, and the matters submitted to it, and after 
due deliberation having rendered an opinion on March 19, 1973, 
and having determined that a final judgment should be entered; 
it is hereby 

. ORDERED, ADJUDGED AND DECREED: 

1. That the terms and provisions of the Stipulation 
of Settlement dated December 13, 1972, are fair, reasonable, 
adequate ana proper ro the Missouri Pacific Railroad Company 
and to the members of the class consisting of all of its Class 
B stockholders, and the same are hereby approved, as per the 
opinion of one Court dated March 19, 1973. 

2. That the notice to the stockholders of the hear¬ 
ing was fair, adequate and sufficient and constituted compliance 
with Rules 23(e) and 23.1of the Federal Rules of Civil Pro¬ 
cedure. 

3. That any and all objections to the terms and 
provisions of the Stipulation of Settlement are hereby over¬ 


ruled 



4. 


That the. parties to the Stipulation of Settle¬ 


ment are hereby authorized and directed to consulate the 
settlement of this action pursuant to the arms and pro¬ 
visions of the Stimulation of Settlement. 

: r J. 

5. That.the Complaint and Amended Complaint of 
Betty Levin, the Complaint and Amended Supplemental Complaint 
of Alleghany Corporation, ar.c the Complaint of Robert 
LeVasscur are hereby dismissed as against all defendants on 
the merits, with prejudice and without costs to any party. 

6. That the Court retains jurisdiction of all 

matters respecting the consummation of the settlement of this 

action pursuant to the Stipulation of Settlement and for the 

purpose of entertaining applications for attorneys' fees and 

expenses by counsel for plaintiffs Betty Levin and Robert 

LeVasseur ar.d by plaintiff Alleghany Corporation. 

Dated: Now York, New York . - 

ti/»y j 

r,^ — — / «*..? / 




EDWARD V7ZINFELI 

U.S.D.J. 
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. j ; _ ’Uii:cTi;j) states d: i strict court 
V< ’• ..'I o^'sbuTiiRi^i district op kdh york 
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/n i| BETTY LEVI! I, on behalf of herself and all 
t , J: other holders of ’the Class B Common Stock 

j; of Missouri Pacific Railroad Company, and 
v /0 /a & i on ° 1 " > corporation, 

J ' ! ’ Plaintiff, 

j: /.LLEGH'Mr/ CORPORATION, on behalf of itself 
ij and all other holders of the Class B Common 
Stock Oj? Missouri Pacific 3 ; ;ailroad Company, 

I; 

Plaint i f f ~ Into rvenor, 

£ • . . 

-agamsc- 

!: MISSISSIPPI RIVER CORPORATION, MISSOURI 
, . '.! PACIFIC RAILROAD COMVAIiY, ROBERT H. CRAI<T, 

• ' • j| T. C. DAVIS and THOMAS P. MILBAL'K, 

i'i. Defendants. 


67 Civ. 5005 


COMPLAINT OF • 
IlfTERVKROPy • 
ALLEGMARY ’ * • 
CORPORATION 


Plnintiff-intervcnor Allegheny Corporation 

!. 

*1 • , 

j! (’’Alleghany"), by its attorneys, alleges; . . '* 

1. (a) This action v:as initiated on or about 

•j * * ' ^.1/4 ' 

j; December 29, I967, by plaintiff Betty Levin, a'citizen of the / *' 

Ij 

l; Commonwealth of Massachusetts, on behalf of herself and all 

" i 

other holders of Crass B Common Stock of the Missouri Pacific 

Railroad Corporation ("Mopac") end on behalf of MoPac. !* 

i: 

?; (b) Defendant Mississippi River Corporation t 

1 * 

{ (formerly known as Mississippi River Fuel Corporation and 

I ^ , *j) 

'hereinafter called "Mississippi") is a corporation organised 

• 9 * 

!; under the laws of the State of Delaware, with its principal 


!; - place of business in the State of Missouri. 


■4 ii r.. 


* 

J-,. ' 8 

, . ' i ■ 

• . V 

* mm 















railroad corperat.ion 


l! 


(c) Dofcndr.n't KoPac is a 
: organized under the laws of the State of Missouri, with its 
! principal place of business in the State of Missouri. 

I (d) Defendants r.obert H. Craft ("Craft"), 

i T. C. Davis ("Davis") and Thomas F. Kilbank ("Kilbank") arc 


citizens of the State of He’.; York. 


2. Pilaintiff-intervenor Alleghany is a corporation 
organized under the lav;s of the State of Maryland. At all times 

I; complained of herein, Alleghany lias been, and continues to be, 

! 

! the beneficial owner of a majority of the outstanding shares ( of 
ij 

Class B Common Stock of KoPac. Alleghany presently is the 

> 

i; beneficial owner of i'0,793 of the 39,731 shares of Class D 


1 Common Stock of KoPac outstanding. 

|j 

3. Jurisdiction of the Court is based on diversity 

ji ■ * ' 

i: of citizenship of the original parties. The amount in contro- 


|! versy is in excess of (.10,000. 

it % • 

!; J|. (a) This action in brought by plaintiff and by 

|i plaintiff-inter.vc.nor on their own behalf and' on .behalf of all 

i • 

; other holders of Class D Common Steel; of'KoPac. a 
1 • 

(b'l The Class B Common Stock of KoPac is owned 
ij by approximately 1200 persons, and joinder of all of them is 
ji impracticable. The complaints herein present questions of lav; 


j ! and fact common to the entire class, and the claims contained in 
the complaints are typical of the claims of the class. The 


j! intervention as a plaintiff by Alleghany, the beneficial owner 
ji of more than 52/'; of the outstanding Class 13 Com mon St ock of 

j: KoPac, insures that plaintiffs will fairly and adequately _v 

'■ protect the interests of the class. * ... 


i.1 


I* . 


\ 


(c) The prosecution of separate actions by 


' V 


( individual members of the class v/ould create the risks- of . { *i. •* 

!! . «. «. 

I: * • . • 1 . " 



; inconsistent or vo.ry.in^ adjudicationswhich v.ould establish 

’! 

f* ’ * 

j incompatible standards of conduct for defendants and of 
• . 

! adjudications v.’ith respect to individual members of the class 

ij 

j which vould as r. practical matter be dispositive of the interests 

I 

j of the other members of the class or substantially impair or .. 

|| 

| impede their ability to protect their interests. Defendants have 

: 

: acted and refused to act on Grounds Generally applicable to the 

I 

! class, thereby making appropriate final injunctive relief with 
| respect to the class as a v/hole. 

(d) The complaints herein raise questions of lav; 

i #,. 

and fact common to the members of the cla.ss which predominate 

!i 

i| over any questions affecting only individual members, and a class 
I. ' » 

j: action is superior to other available methods for the fair and 
j efficient adjudication of the controversy. 


Intervc 10 ai ntlff * ii First Cl aim 

i' 

5. At all times complained of herein; 

j! 

jj ' (a) The capital stock of MoPac consists and has 

!' • ■, 

ji consisted of two classes, A and D. 

ij • • . 

(b) There have been outstanding approximately ; 

I* * * 

l! 1,850,000 shares of MoPac Class A stock and 39>73,1 shares of 
I; - v ‘ ' • ■ f > • 

; MoPac Class D stock; as of March >!-, 1958, there were outstanding 
ij 1 , 858 , 77 ? shares of MoPac Class A Stock and 39*731 shares of / 

i 1 

;J MbPae Class B stock. 

♦ 

• 1! 

ij . (c) In all respects but name, MoPac Class A Stock 

ii 

jj is and has been a preferred stock. 

. * . » > * * ; 
1! 1 • : • x'* 

(d) MoPac Claes A Stock is and has been limited . 

ij ' try* *’ 

! i (1) in its dividend richts to a preferential noncumulative 

ji • 

ij dividend not to exceed $5 per share in any calendar year., a^d 7 

» I'-. .v'h 

I, I X t f ? . . 

jl (ii) in its right to share in the assets of MoPac in the'pvent of 

I! * ✓ . .1; ' , r - ?i f ■ ■ 


* < 


V* 

• V'W •} , 

\ ■> - 
* l ‘v-Ti. 






liquidation to c.n amount not to exceed £.100 per chare plus up to 
£•!> in dividends declared but not pc.id. 

(c) MoPac Class D Stock is and has been tlxc 
equity common stock, of MoPac. 

(f) MoPac Class B Stock is and lias been entitled 

to reasonable dividends out of MoPac*s net income available for 

* : 

dividends after i/j per share has been paid on the Class A Stock 
in any calendar year. 

(g) MoPac is and has been permitted to declare 

and pay dividends without limit as to amount on the Claes B 
Stock out of net income available for dividends, after P Q r 1 

share has been paid on the Class A Stock in any calendar year. 

(n) Jn the event of MoPac's liquidation, the 
Class B Steel; is and has been entitled to all earnings and 
assets of MoPac after payment of debts and the limited 
preferences of the Class A Stock, without further participation 
by the Class A. 

6. (a) Pursuant to MoPac*s charter, each share of 

Class A Stock end each share of Class B Stock is entitled to ono 
vote for election of directors of MoPac. 4 

(b) Pursuant to MoPac*s charter, each class is 
entitled to a class vote on certain subjects (including cny 
proposal to change or alter in any v;ay the preferences, qualifi¬ 
cations, limitations, restrictions or special or relative rights 
of either class of stock), but is not entitled to a class vote . 
for election of directors. 

(c) At all times since 1 S’o 2, defendant 

*. t. .' 

Mississippi hrs ov.ned and presently o’.;nr> in excess of 5-/^ of the 
outstanding Class A Stock of MoPac, constituting a majority of 


all the outstanding voting stock of MoPac, 


• • 1 V 










r • 


(u) }iy virtue of its said ownership since 1962 , 

!j • 1 

•| of ix majority of the outstanding voting stock of MoPac, defendant j 



1 


:i Mississippi since: 1962 has had and continues to have the pox ? er to 

•j • 

I: elect its nominees to MoPac*s Board of Directors. 

ii • i 

i; • (c) At all tir.es since 1962 ., nominees of defen- 

!: dr.:io Mississippi in fact have been elected to and presently 

. :: 

i ! • 

constitute -cue entire MoPac Board of Directors. 

•! 

(f) At all times since 1962 , a majority of 

i| 

I; members of the MoPac Board of Directors c.lno have been and 
|! presently arc directors and/or officers of defendant Mississippi. 
r ii (g) By virtue of the foregoing, MoPac is and ( • 

1 

| ! since 1962 has been controlled by Mississippi, vfnich presently 
'I 

;; is the ov:ner of mere than 60/ of MoPac*s Class A Stock find of 

I; 

j- approximately 99/ of MoPac*s total voting stock. 

ii , . • 

7. (a) hone of the members of the MoPac Board of 

!j . • Ii 

Directors ov.ns any M'oPac Class B Stock, arc opt defendant Davis, 

vino is tnc ov;nor of 19 shares of Class B Stock. 

' ;j . ■ 

(b) The nenbors of the MoPac Board of Directors 

!i • . ■« • 

.jin the aggregate ovined 9,99*1 shares of MoPac Class A Stool; in 

! % ‘ 1 

, .1963 and presently o*.:n in excess of 11,000 shares of MoPac 

:! *** * V 

ii Class A Stock. • „ *' 

ij • j 

(c) At all times complained of herein, defendants • 

I 

i; Craft, Davis and Milbank have been and presently ere directors ' v - 

of MoPac. * 

•! . . 

/ I; (d) Defendants Craft and Davis are m.embevs of the J, 

3 1 i 

. -Executive Committee of the MoPac Board of Directors«> < 


Vi 


(c) .Defundent Craft is Chairman of the Finance 


•Committee of the MoPac Board of Directors. 


1 ' ■ 

/ (f) Defendants Craft raid Milbank arc directors . 

- f! 

!;of defendant Mississippi, > * v 


>. v • •• 

• « I . . 
*>-. >1 





I 

j. ( r ) d?.T ondr.no Craft is Chairman of the Finance i 

l : I 

i committee of the Board of Directors and Financial Vice President j 

. • \ [ 
i 1 of defendant Mississippi. i » 

i; • ! 

8. At all times complained of herein and presently: ; 

f i 

(a) The members of the MoPac Board of Directors, J 

f including defendants Craft, Davis and Kilbank, have had and now 

I': I 

| have a duty to act in the interests of all shareholders of MoPac. • 

' . • (h) Defendant Mississippi has had and nov? has a j 

I', , ! 

Si duty not to utilize its voting control over the composition of ^ ; 

MoPac' s Board of Directors in a manner v:hich could cause j.oPac 1 s ^ 

!• directors not to act in the interest of all MoPac stockholders. . j 

cj < The present capital structure oi MoPac is j 

ij the result of rc-organi zation of MoPac approved by the Interstate ,j j 

i| Commerce Commission and the courts in 1953**lSP'b puisuano to ^ 

•Iv/hich the pre-reoreaviizafion owners of the former common stock , . 

Iv;erc awarded continued ownership, after debts and preferences,. : j 

’ i‘ * . j 

! . of ail equity in MoPac. . • , 

i ' ' r 

j: . (b) The present Class.B Stock replaced the pre- , 

j reorganization common stock of MoPac, and the present Class A ' J j- 

[stock replaced the pro-reorganization preferred stock of MoPac. . j 

/ j; ( c ) Because of MoPac 1 s financial condition at the 

> » ,! . ! 

1 time of reorganization, voting control of MoPac*s Board Ox | ; 

i . * , • j 

[ Directors vac g:‘ vcr. to the owners of the Tomer preferred (the ! >’ ; , 
ipresent Class A) rather than to the equity owners (the present y;, 

'!• • * 1 5 

'.Class 3). ‘ >• y }H 


(d) At the time of MoPac's reorganization, 


J < .\ jj 

>• >. I , 

.. ? ! v . ' 

. < 

«V . V b 

* l 


: A llcChany vas the isrgest single owner of the cutstsaiinc ccan*.;..' 
;Stock Of Ke?ac, for which it receives Class 3 Stock pursuant to v-. 

•; the' plan of reorganization. . , > v I , 





.10. (a) .Since KoPac 1 s reorcani’/.fttion in 1955 - 15 ;*) 6 , 

the nee equity allocable to the 39,731 shares of clear, B Stock 
haa j ncrcascd so substantially that it now greatly exceeds the 
fixes amount to union the preferred Class-A Stock is entitled in 
the event of.lionidation. 

(b) In 1996 , KoPac (vrhich then issued unconsoli¬ 
dated financial reports), had a not equity of $22/}, 5 / 91 , 77/;, of 
v.hich $.10/,.1.95, fC > O y or 83 ./ 9 >, v/as allocable to the then out- 
ctano.in" .1,07.1,957 shares of Class A Stock, and $ 37 , 3 / 19 , 07 /}, or 

16.6$,, v.as allocabl 0 to the /;0,6/}8 outstanding shares of Class B 
Stock. ■ • ' 

(a) Since KoPac (v/hich then issued and nob 

issues consolidated financial reports) has had the folloaning 
nc-t equity at the end of each year: 


19oB 


•195)3 

195/1 

1955 

1956 

1957 


$380,178,000. 

395,89/1,282 

. /}.l/l,200,607 

/}29,825 ,ooo 

/i/;8,766,ooo 


(<:) During tlw period 19S2-1S5Y, the esount of 
i.oPac’c net worth allocable to the liquidation rights of the 
Class A Stock has regained constant (except for minor variations 
duo to fluctuations in the number of Class A shares outstanding) 
while the equity .allocable to the Class n Stock has s^ead-piy 


















Total Anount of 

KoPac Bet Uorth 
Allocable to Class A. ’ 

Total Amount of 
KoPac Bet. Korth 
A3.loec.blc to Class ]\ 

196 s 

$ia-':, 332,600 

$195,8^5,^00 

1963 

li Vi, 957,600 

210 , 936,682 

ishvi 

3 85,620,3.00 

228,580,507 

1969 

18 V; 62,500 

2^5,362,500 

3966 # 

. 1 . 85 , 297,700 

•* 263,^60,300 

1967 

385,877,700 

285 , IS*, 300 


(c) As a. result of the 

growth in KoPac*s net 

,h as a 

• V % ,* <»• 

ril \ . C . * J 

forcer id, at the end of 19 67 only 39-56> of KoPac* s 

«C 7-Tr.^j 

alloc:bio to the Class A Stock, while 60.55* v;as 


v" I; 

* j; 

/^V/, i; 


i, allocable to the Class B Stool;. 

I; 

/ ji 11. (a) Bocause of the differences in numbers .of 

** i! 

chares of each chie.es outstanding and ;Vn the relative proportion of 
* * ’ !i • 

KoPac*s net worth allocable to each class., at the end of l$)o7 

I, 

i 

each share of Class j L Stock represented beneficial ownership of 

. ij 

i; more than $7,Jl7£.00 of KoPac 1 s net worth, voile each chare of 
I* 

Class A Stock represented only $100, 

:/,v ji (b) At the end of 3 96.7, .each slia.ro of Cl ass _B 

i! » 

VnA' lj stock represented approximately 72 tines the bcnoficial interest 

■ ij 

ii in KoPac's net v.’orth that v;o.s represented! by each share of C lass 

,| . 

»; • ‘ * '■ • 
i: A Cl 

ii Ji p.l'OvA • •*£- 

I' ^ ~ " • 

♦ 

. (cl Because of the matters complained of herein, • 

\/ !j v 

i: the market price of KoPac Class B Stock (foes nc>t_fully. reflect 
I* the true value thereof, ' 

* j; (d) on Kerch 27, I960, tlao last day in that month 

i| on which KoPr.c Class A Stock was reported as having been traded 
:• on the Kev: York Stock ‘bichsn-e, Class A Stock closed at $75.29 


per share,. 

' (e) on Ky:eh.29 > .196B>-Kevkac’s Class B.Stock was 

‘ repo rted as Bavin;; .been quoted over the counter at per share »_ 




















I. 


i/y 


V'/ I 


V,'. . (a) iklncc Hopac's reorganization in. l9 f ->'.r*l95o, 

its retained income has increased siiuatant.ic.lly. ' 

(b) In I955, KoPac (which then issued unconsoli¬ 
dated financial reports) had retained income of, $1^1,600^.0 10* 

(c) '■ Vnco I562, MoPac (which then issued and 
now issues consolidated financial reports) has had or.a .1. oil owing 
retained income at the end ot each year: 

I962 - $189,871,000 

: 1983 ** 205,308,000 

! • .V;8/J - 223,318,000 . r 

!i 1965 - 2^0,138,000 ‘ • 

i! 1986 - 258,878,000 

•i 

|j . ‘ 1987 -* 280,677,000 

i (d) since MoPac 1 s retained incone is_ in addition 

l .to assets sufficient to satisfy fully all liabilities of KoPec, 

■ including the moai rnn permissible distribution on Class A Stock 
!; in the event of liquidation, all $280,677,000 of IloPac's 
•! retained income at the end of I967 v:as allocable to the Class.!' 


' I / 




* 

W ' ; 


Stock. 

1 • 13. (a) The /aspVith rln the^net^ccu:wv of MoPac sine.' 1 

j its reorganization - ,v > 3-955-0.955 has been in addition to 
■ substantial annual expenditures for maintenance of and additions 
;? to the railroad’s line, structures, raid equipment. 

■j (b) Petween 1955 and I987, MoPac has invested 

l approximately onp « ' one r ouartgi' bAUlP^^oll. toi'm li i\« 

:• cnee of and additions to its line,.structures and equipment,- 

r 

> cn average annual investment of approximately $3.00 million. 

1 

•1 (e) During the period I9SI through lo5;- ,;l 

;j has spent more. than $'100,000,000 mo replace or 4 .. H v.ern.-.z 
plant, equipment, lines and facilities, .which -v - - 


& 


/* 


1 





v. 


II 


\ » •. i' 


|; been financed pvhv.v.hiy from earning. \ 

(c\) '.i?he present condition of i'.ol'nc * r. ?3.ant, 

| C quipi.:?nt, 3.5 nos and facilities 5s excellent end is superior to . 

> ,, ;0 ct. other Class I railroads in the Uni to a -cat's. 

!: ^d. (f.) Kven art or J.nh.Uv', annuel invcnti^n-cs an 

; Aforesaid, ami actor ** tine «U otbor ctmual expenses, KoPaCe 
f anmr.l net i»co::.c After texes has croun suhsUnUftlly start it: 
j; reorganization 39:9~3 99''. 

j; • ( l( ) ajx 1999 , KoPao. (vi’nich then issued 

lj unco-solSdated f.'n?.nci-'l reports) hf.fi not tacort after taxes of 

I. . > 

{.l»;,r-35,039. 

(,.) since 19C2, KoPoc (Uhich then issuofi enfi nov 

issues consolidated financial reports) has 1 * ennve:. not *.» 

j; c.ftcr t'tree an folic-'.;:;: 


V 


» 


39-92 

$ 22 , 250,000 

I* 

n 


3<jT»3 

2 d,950 ,000 

• 

i» • 


19 .9d 

27 ,*72 ,000 



3999 

26 , 901,000 

i; '■ 


1996 

27,93d,000 

i 

!i 

i; . . 

:» 


199Y 

TUJ:0l,GOO (iiicludin;; 

* *• extraord nary 

net inco'.v item) 

r 

> •* 

!; 

(<*) 

KoPnc 1 n 

annual, not inco:..s after teeter, an 

t! 

•i 

•: the period net 

S' f 

j. C u i- 

h C.havS 

v: 0 uld have he on even ^verier K at 

!; had not elected to 

ci.' r t '.'h : 

•rs of its capital nv 3 

;; current C/.p-.-n■■< 

ca. 


• 

1 • 3 9. 

(-) 

' m every year since 3.95$, ^ ac ’ c Boavi ‘ 01 . 

‘i 

: j Directors has 

declared civ: 

t.dsnds on the Class A Scoc^. 

.1 

t , * 

0>) 

Dari n;- 

•ths years 195$ through 3-963, * h0 


annual dividends fiectartfi on lire's Class A Stock voro less 
than (.5 par •"hare, and accorrtin C ly no dividends could ho > 

on the Clans j) ' toe':. 


i 





(c) Commencin'' v.'ith lpo4, annual Ciividcadn x\\ 
the maximum permissible amount of $9 per share have been dcclar. 
on I'oPac Clans A Stock. The total amounts of these chly.ldouids, 
and. their relation to i.'oPao r n after tax net income, v:crc an 
follows: 

Percent of Net 


Year 

Tor 

mi ^ VO 

Total Pivi tend:; 
Payable t> Clans A 

Ii ■ Pays 

to Class 

l^Ch 

$9* 00 

$9*263,000 

»> v J 

1955 

9.00 

• 9,284,000 

or/' »r 

»>n/ * 

I966 

9.00 

9,243,000 

33 /j ^ 

19-7 

9.00 

9,283,000 

09;; •- 


Avevrya percentage of Net Income 
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cin« T , nit! 

■1 lef.-'l ; 

, the Board 

of 

Bir 

actors 

of 

Ko?a 

:c bar: 

do Cl 

re d 

: nnu al cu.v; 

L <1C ■ 

of ^9 per c 

;ha 
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Class A stockholders, whose interest is loss 


*\*<v 

thfi 

than hot of MoPac’e H 


total equity. 

(c) Vho decision to limit tlio.pJ.CSS .33 • Stocr*. CO 
the level- of tyj in dividends per share has not been i-u.e.e because^ 
of bona fide business considerations, but has been Made pu.er.u- 
ant to-said conspiracy, in order to depress me r.arkcc- value 


of the. Class b Stock and to induce the holders of rhe Class b 


to surrender their stock at less than its actual value, and 


thereby benefit defendant Mississippi end the other holdero 


of Class A Stock. 


. 3O. 'rho above-described conduct by defendant 
•Mississippi and the MoPac board of Directors in attcr.pt in £ to 
freeze out the Class D stockholders is similar to the conduce 
- followed by then in other instarc.es i-iicro tney have required 


control of core oust..on a in the peso. 


^9. f j.’hc aforesaid conduct by defendant Mississippi v 


V/ / < 


and by MoPac 1 a. board of Directors, includins the defendant a 


Craft, Davis and Milbank, con at itnt 0 a a.Xvi^d on the rights ^ * 
of MoPac.’s Class b stockholders, rn<\ has caused and is causing- 




them grave and irreparable injury in denying them dividends r, . 
to v:hich they arc entitled and in depressing the value ox ^ A 
their stock. • • ' . .V 
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j;0. paid fraudulent conduct is continuing and wiliL.>^vi: 


continue unless enjoined by this Court. 


\ th&\ 


law. 


Directors, 


« * A t~v i 

in pi a*, ntif f-intervenor has no adequate rer.iccy rare;*. 

IDIbl?:-b’Okil, plaintiffs pray for judgment: ,*, ■ . 

( 1 ) Divcci 5 .na « "o?cc, «wou£ih iiB 
c'ecir.ve art- pay fair end xoaoon**X&f^$ff^ n $4- j' 

... .v . , ihvP v’.' fie 


the Class b Stock for each of the year 


< 






/AW' 


I ft 

1957, with Interest thereon from the time when such dividends J ; 

should have boon paid; . A 1 

(2) Knjo:inlnr> the defendants, temporarily and f 1 

. i 

permanently, from inequitably refusing to declare and pay fair 
and reasonable; dividends on the Class B Stock in tnc future, 
a.vid direct ins defend; ViuS vo cause fair anci ro«'.3onao3.c dividend.* 
to bo paid 021 the Class B Stock in the future; 

( 3 ) Av/ardins plaintiff-intervener its costs and 
expenses of this action, including reasonable attorneys' fees; 

(/;) Pet 0. in in- jurisdiction of this action for such 
period as way be necessary in order to assure compliance vn.th 

0 

r 

the Court's order; 

1 

( 5 ) Grant dor; plaintiff-intcrvcnor such other and 
further relief as way be just and equitable. • * • J 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


•» *» * W 


BETTY LEVIN, 


ALLEGHANY CORPORATION, 


Plaintiff, 


i ROBERT LOVASSLUR, 


Plaintiff-Intervpnor, 


Plaintiff - Intervenor , 


3 Jill.to 1972 




4 " "ft** 


07 Civ, 5095 (EW> 

AMENPEO SUPPLEMENTAL 
COMPLAINT Of INTERn 
VENOR ALLEGHANY 
CORPORATION 


-aqainat- 


(CjLaaa Action) 


MISSISSIPPI RIVER CORPORATION, MISSOURI 
PACIFIC RAILROAD COMPANY, ROBERT H. CRAfT, 
T. C, DAViS and THOMAS F, MILHANK, 

i| Defendants. 


* 

Plaintiff-intervonor Alleghany Corporation |"Alleghany* 


*■ --^ ? i\ 

I 

by its attorneys, alleqes: ' W 

i * :. u 

X. (a) This action waa initiated on pp about % , Tjw 

December 29 , 1967, by plaintiff Dotty Levin, a citieen of thP 
| Commonwealth of Massachusetts, on behalf of herself and all 

\ i * 

holders of clasa b stock of the Missouri pacific Railroad 

| Corporation ("MoPac") and on behalf Of MoPao. ,v Jf,? 

... ,</ , 

(b) Defendant Mississippi River CO pO$Ation 
(formerly known os Mississippi Rivpf fuel Corporation >nd heralnr 
i after called "Mississippi") is a corporation organi«o4 under tho 

I ' * , /;• 

, I I 


1 

M 

"• .1 











laws of the State of Delaware, with its p^oipal place of business 
in the State of Missouri. 

(c) Defendant MoPac is a railroad corporation | 

organized under the laws of the State of Missouri, with Ate prln- j 
cipal place of business in the State of Missouri. 

(d) Defendants Robert H, Craft ("Craft") t T. C. I 

Davis ("Davis") and Thomas F. Milbank ("Milbank") are citizens of 
the State of New York. I 

2. Plaintiff-intervenor Alleghany As a corporation 
organized under the laws of the State of f1aryland t ^t pli times 

i I ,1 

complained of herein, Alleghany has beep, pnd continues to I 5 ®! 
the beneficial owner of a majority of the outstanding shares of 
Class B Common Stock of MoPac, Alleghany presently la thp b®ne*f j 

ficlal owner of 21,243 of the 39,731 sharp® of Class B Common 
Stock of MoPac outstanding. j 

3. Jurisdiction of the Court is baaed pn diversity pf 

i 1 * I 

citizenship of the original parties, Thft amount in controversy if 

n 

An excess of $10,000. . I 

4. (a) This action is brought by plaintiff derivatively 

i *! 

pnd by plaintiff and by plaintif f-intervenor on their own behalf 

* / * 

and on behalf of all other holders of Claaa B Stock of MoPac, 

(b) The Class B Stock of MoPac is owned by 
;i ‘ ; 

approximately 1200 persons, and joinder of all of them is 

f 

impracticable. The complaints herein present questions of law 
end fact common to the entire class, and the claims contained in 

i 

the complaints are typical of the claims of the claaa, The 
intervention as a plaintiff by Alleghany^ the beneficial owner 
of more than 52% of the outstanding Class B Stock of MoPac, 











insures that plaintiffs will fairly and adequately protect the 

! 

interests of the class. 

|' 

(c) The prosecution of separate actions by indivi¬ 
dual members of the clans "’ould create the risks of inconsistent 
or varying adjudications which would establish incompatible 
standards of conduct for defendants, and of adjudications with 
respect to individual members of the class which would as a 
practical matter be dispositive of the interests of the other 

I ! 

members of the class or substantially impair or impede their 

I ( 

lability to protect their interests. Defendants have acted and 
refused to act on grounds generally applicable to the class, 

|thereby making appropriate final injunctive relief with respect to 
j the class as a whole. 

(d) The complaints herein raise questions of law 
and fact common to the members of the class which predominate 
over any questions affecting only individual members, and a class 

I 

action is superior to other available methods for the fair and 

'( 

'efficient adjudication of the controversy. 

i; 

IntcrvenlngP laintiff's First Claim 

i! 

5. At all times complained of herein: 

(a) The capital stock of MoPac consists and has 
consisted of two classes, A and D. 

(b) There have been outstanding approximately 

I I 

1,850,000 shares of MoPac Class A stock and 39,731 shares of 
MoPac Class B stock; as of December 31, 1971, there were outstand¬ 
ing 1,864,052 shares of MoPac Class A Stock and 39,731 shares of 
MoPac Class B stock. 


* 







' 


of either clans of stock), but . not entitled to a class vote 
for election of directors. 

(c) At all times since 1962, defendant Mississippi 
has owned and presently owns in excess of 52% of the outstanding 
Class A Stock of MoPac, constituting a majority of all the out¬ 
standing voting stock of MoPac. 

(d) Hy virtue of its said ownership since 1962 

of a majorit of the outstanding voting stock of MoPac, defendant 
Mississippi since 1962 has had and continues to have the power to 
elect it3 nominees to MoPac's hoard of Directors. 

(e) At all times since 1962, nominees of defendant 
Mississippi in fact have been elected to and presently constitute 
the entire MoPac hoard of Directors. 

(f) At all times since 1962, a majority of members 
of the MoPac hoard of Directors also have been and presently are 
directors and/or officers of defendant Mississippi. 

(g) hy virtue of the foregoing, MoPac is and since 
1962 has been controlled by Mississippi, which presently is the 
owner of more than 60% or MoPac's Class A Stock and of approxi¬ 
mately 59% of MoPac's total voting stock. 


7. (a) None of the members of the MoPac Board of 

Directors owns any MoPac Class B Stock. 

(b) The members of the MoPac Board of Directors 
in the aggregate owned 9,594 shares of MoPac Class A Stock in 
1963 and presently own in excess of 11,000 shares of MoPac Class 
A Stock. 

(c) At all times complained of herein, defendants 
Craft, Davis and Milbank have been and presently aro directors 


I 





•r: (.L'i- 1, 


of MoPac. . 

(d) Defendants Craft and Davis are members o. the 

Executive Committee of the MoPac Board of Directors. 

(c) Defendant Craft is Chairman of the Finance 


Committee of the MoPac Board of Directors. 

(f) Defendants Craft and Milbank are directors of 


defendant Mississippi. 


(q) Defendant Craft in Chairman of the Board of 


Directors of defendant Mississippi. 


8. At nil timea complained of herein end presently 


(n) The men,hern of the MoPec hoard of Diroctoro, 


1 including defendnntn r nft. Dnvie end Mllbank, have hed end now 
heve a duty to act in the intereetn of all ehareholdere of MoPec. 

(b) Defendant Mississippi has had and now has a 
duty not to utilize itn voting control over the compoeltlon of 


Hopac's Board of Directors in a manner which would cause MoPeC. 


;! directors not to act in the interest of all MoPac stockholders 


9. At the time of MoPac’s reorganization, Alleghany was 


the owner of -10% of the outstanding common stock of MoPac, for 


i which it received Class B Stock pursuant to the plan of re- 


organization. 


10. (a) Since MoPac’ s reorganization in 1955-1956, the 


'net equity allocable to the 39,731 shares of Class B Stock has 
,j increased so substantially that it now greatly exceeds the fixed 
amount to which the preferred Class A Stock is entitled in the 


event of liquidation 


(b) In 1956, MoPac (which then published only 


unconsolidated financial statements), had a net equity of 


$224,544,774, of which $107,195,700, or 83.4%, was allocable to 


ft 



Mn flu'll on t r. t ,im 1 1 n< ( 1,871,957 shares of Class A Stock , and 
$ 37, 349 , 074 , or it. .(>'4, was allocable to the 40,648 outstanding 
shares of Class B .Stock. 

(c) During the period from 1962, when MoPac first 
published consolidated financial statements, through 1971, the 
amount of MoPac's net worth, as reported by it to its stock¬ 
holders, allocable to the ’iquidation rights of the Class A Stock 
has remained constant (except for minor variations due to 
fluctuations in the number of Class A shares outstanding), while 
the net worth allocable to the Class B Stock has steadily grown as 
follows : 

Total Met Net Worth Net Worth 




Wort h 

Allocable to Class 

A 

Allocable to Class B 

1962 

- 

$ 3B0,178,000 

$184,332,600 


$195,845,400 

1963 

- 

395,894,282 

184,957,600 


210,936,682 

1964 

- 

414,200,607 

185,620,100 


228,580,507 

1965 

- 

429,825,000 

o 

o 


245,362,500 

1966 

- 

448,766,000 

185,297,700 


263,468,300 

1967 

- 

471,072,000 

185,877,700 


285,194,300 

1968 

- 

485,659,000 

186,157,700 


299,501,300 

1969 

- 

497,937,000 

186,335,200 


311,601,800 

1970 

- 

510,010,000 

186,355,200 


323,654,800 

1971 

- 

517,860,000 

106,405,200 


331,454,800 



(d) At 

the end of 1962, 48% 

of 

MoPac's Net Worth 


was allocable to the Class A Stock and 52% to the Class B stock, 
but as a result of the growth in MoPac's net worth, by the end 
of 1971 only 36% of MoPac's not worth wan allocable to the Class 
A Stock, while 64% was allocable to the Class B Stock. 

11. (a) At the end of 1971 each share of Class B Stock 

represented beneficial ownership of over $8,300 of MoPac's net 
worth, while each share of Class A Stock represented only $100. 


M >r 






V , 

% 


(..) II, Inn,' !,) , |‘)72, MoPac Class A Stork closoil 

at $ 7u per unaio on tlie Mew York Stock Exchange. 

(c) On Juno 30, 1972, MoPac's Class B Stock was 
quoted over the counter at per share prices of$l,100 bid, $1,175 
asked. 

(d) Because of the matters complained of herein, 
the market price of MoPac Class B Stock does not fully reflect 
the true value thereof. 

12. (a) Since MoPac's reorganization in 1955-1956, its 

retained income has increased substantially. 

(b) In 1955, MoPac (which then published only 
unconsolidated financial reports) reported retained income 
of $14,606,049. 

(c) Since 1962, MoPac (which then published and 

I 

now publishes consolidated financial statements) reported to its 
sharehoLders the following retained income at the end of each 
year: 


19(2 

- 

$189 

,871 

,000 

196 3 

- 

205 

, 308 

,000 

196 4 

- 

223 

,318 

,000 

19 6 5 

- 

240 

, 1 36 

,000 

1966 

- 

2 58 

,678 

,000 

196 7 

- 

280 

,677 

,000 

19 6 f) 

- 

293 

,535 

,000 

1969 

- 

306 

,081 

,000 

1970 

- 

318 

,145 

,000 

1971 

- 

325 

,965 

,000 

ince 

MoPac' 

' 3 re 

tained i 


to assets sufficient to satisfy fully all liabilities of MoPac, 


- 8 - 



c> 


1954 


0 . 5 % 


20. r > 

began declarin'! 
Stocks in each 
$199,000 on t he 


1905 - 0.4% 

1900 - 0.4% 

1907 - 0.3% 

1900 - 0.3% 

1909 - 0.3% 

1970 - 0.3% 

1971 - 0.3% 

Average - 0.35% 

inee 1904, when the Board of Directors of MoPoo 
dividends of $5 on both the Class A end Class B 
year which totalled $9,250,000 on the Class A and 
Cla:i! It, MoPac’ s total retained incoma on a con¬ 


solidated basis as report ed to the stockholders has riaen frota 
223 million in 1904 to over $325 million in 1971, and MoPac n 
unappropriated retained income, on an unconsolidated basin, 
as reported to the Interstate Commerce Commission, rose from 
$71 million in 1904 to $10U million in 1971. 


21. rinre 1904 when the Board of Directors of b^o'Pnc 
began declaring $5 in dividends in each year on both the Class A 
and Class B Stocks, and limiting the Class B to $199,000 per 
year while paying approximately $9,250,000 per year to tho 
Class A Mopac has, at the end of each year, reportod to its 
stockholders in excess of $97,000,000 in cash, temporary cash 
investments, special deposits .and accounts receivable, on a 
consolidated basis, as follows: 







n 


1 ' 

Year 

Cash 

Temporary 
Cash 

1nvestwent s 

Special 
Ucpon i tji 

Accounts 

Receivable 

Totals 

1964 

$17,937,000 

$6 1,040,000 

$12,109,000 

$29,637,000 

$112,737,000 

I 1965 

10,222,000 

60,693,000 

8,829,000 

28,665,000 

117,400,000 

11966 

19,194,000 

40,074,000 

11,744,000 

29,275,000 

100,207,000 

! 1967 

j 

27,344,000 

30,916,000 

9,036,000 

30,005,000 

105,101,000 

I96 0 

25,112,000 

14,749,000 

8,824,000 

40,303,000 

97,053,000 

1969 

25,410,000 

15,641,000 

9,031,000 

57,760,000 

100,642,000 

1970 

19,049,000 

32,925,000 

9,063,000 

51,959,000 

113,795,000 

1971 

23,043,000 

42,126,000 

0,320,000 

51,091,000 

125,300,000 


i| 

22. ni nrc* 1 964 , the Board of Directors of MoPnc, inclu V* 
ing defendants Cr.tit, Davis and Milbank, haa failed and refused 

to declare dividends in excess of $5 per share on the Class B 
Stock of Mopac and han arJjitrarily limited dividends on the Clono 
B stock to the maximum permissible per nhara dividend payable C"i 
tho Class A Stock, (i«'sp■* * e t lie aforesaid enormous differences In 
lequity and value between the two classes. 

> 

l| 

23. There has been no business justification for fcha 
continued failure sinee 1964 by HoPac's Board of Directors to 
declare dividends on t he Class 1) Stock beyond the nominal amounts 
of $199,000 por year. 

! I 

24. The arbitrary failure nince 1964 by tho Board of 

I 

1 

Directors of HoPac to pay reasonable dividends to HoPac'o C1Q33 ' 

0 stockholders wnn part of an unlawful schema by defendant 

II 

Mississippi, which controls HoPac's Board of Directors, to benefit 
Mississippi and the other Class A stockholders, including director 
of HoPac, at the expense of the Clans B stockholders. 

,| 

25. Defendant Mississippi and tho Board of Directors of 
HoPac, including defendants Craft, Davis and Mllbank, have branch9< 








their fiduciary duties to Mol’ac and the Class B stockholder** of 
MoPac. 

26. The arbitrary failure since 196-1 to pay reasonable 
dividends t.o MoPac's Mass it n t ocl.holdorn will continuo unloan 
cnjoi ned. 

21. Into rvon i ng plaintiff has no adoquato reme ly r.t 

1 nw. 


Intorvcn i nq Plaintiff'.*; 

2\\. Jnt erven i n<i pi a i nt iff 
al legations contained in i >.; i a < /t a t <1 1 s 
subparagraphs) hereof. 


rocond Claim 

repents and reallogon the 
1 through 27 (including 


20. Commencing in or about 1999, defendant Mlaolaoippl 
began to purchase class A .Stock of MoPac for the purposes of 
acquiring voting control it! floP.sc. 

i) ’ 11 “-‘ ‘■"' 1 ,>f > defendant Mississippi had re¬ 

quired a nnjority o' the outstanding shares of MoPac Clnj.i A 
Stock, and nince that time it. cm, t inuoun ly has had and continues 
to have voting control of MoPac. 


31. befendant 
shares of MoPac Class A 
GO^ of the outstanding 


Mississippi has continued to acquire 
•' took and presently owns in excess of 
( lass A Stock of MoPac. 


12. Defendant Mississippi owns no shares of Class B 
Stock of MoPac. 


33. Prior to December 1963, defendant Mississippi and 
its then chief executive officer, William G. Marbury ("Mnrbury") 
entered into a conspiracy with the members of the Board of 




Directors of MoPac to cause the owners of MoPac Class B Stock to 


- 16 - 





tfurrendor thoir „h.,re„ r„r loo. tj.an .ha true value thereof, and 
thereby benefit .h,fondant Miuniaoippi and other owner, of Ho.ec | 

'class A Stock. 

)4. (a) Pursuant to said conspiracy, in 196 3 defendant I 

Mississippi cjustid tho Hoard of Directors of MoPac, including 

ft, navis and Milbank, to adopt a scheme vhich, i.C 

carried out, would appropriate for defendant Mississippi and tho 
other Class A stockholders of MoPac, more than 95ft o r tho equity 

owned by the Class H Stork o! MoPac. 

(b) The aforesaid sclieino involved formation of a 

nev/ corporation and the consolidation of MoPac with tho Texas end j 
Pacific Railway omp.iny, diich was then B3& owned by MoPac. 

(e) Tin- aforesaid scheme involved issuance of tho 
same number of shares of stock in the new corporation for each 
ioutstandinq share of MoPac class A and Class U Stock, dosplto t v ' | 

,1 act that MoPac Class H r.tock then had per share equity more than i 
1 52 times greater than Class A, and despite the fact that MoPac 
Class Ii Stock was then traded at a price per share many tir-.m 

greater than MoPac class A Stock. 

fd) The aforesaid scheme involved denial of tho 

right to a class vote with respect to a mercer or cor.scM idn^lon. 

(e) The effect of the aforesaid schema, if caffTftrd 
out, would have been to deprive the holders of MoPac Class P ftoc:-. | 
of more than $200 million of equity in MoPac, most of which would j 
have gone to defendant Mississippi, the owner of a majority of tho { 
Clas3 A Stock. 

(f) The aforesaid scheme van not abandoned by 
defendant Mississippi and the Board of Directors of MoPac, indue- J 
ing defendants, Craft, Davis and Milbank, until tho United States 
Supreme Court unanimously held in 196 /, 306 U.f>. 161, that the 


I 










scheme illegal!'/ violated Mm rights of the holders of MoPac ’ o 
C’l a:;:; I) Stork. 

(q) After ri-tinml hy the United Staton Supremo Court} 
t la: District < ui t {i..!;. Mo, ; Meredith, J.) found on January 12, 

1 f ‘‘ 1 • liat aforesaid nr home w an inherently unfair to the Clan i 

haroholdnrs and "would have taken from the ft stockholders on 
ffiuity in excess of 0 200,000,00 0 and qiven it to the A stock¬ 
holders." 


i J • * urt ho* pursuant to naid conspiracy to benefit 

at the expense of the Clans ft stockholders 
i|M 1 ^ lho <' \jyX% ft Stock to surrender their 
sfiareg at lens than fair valucj t he defendant n, notwithstanding 
' 1 r fiduciary duties toward all t!ie stockholders of MoPac, have 
attempted to depress the r rket value of the Clanr, ft Stock by 
p hlicly denigr. tinq it-; value. 

In ,,M *hi -;:;i nnippi ' n and Mofac'n then chief 
executive nf-ir-r, '‘.trluiry, ■.Intel for publication in "Forbos" 
ragazine that tl„. Clan-; ft Stock in a "second-class rtock." 

b.-l on December 12, 1 0f, 3, Marbury characterized 
tne Clans ft Stork a-; "second bent" and a necond-clasr, ctock in a 
Sf “ r :i t.o ,i group of securities analysts in New York City. 

■ d ' >n nt hoi occasions, the circumut -nces of which 
‘‘ r ° ' 1 '^ ,/ kuown to defendant n and not to intervening plaintiff, 
Marbury made aiir : g. toi - statement a to the financial 

press and o'hern (o. U ., anyone in “crazy" to pay the market price 
for ci.-, an ft Stock), an has Downing ft. Jenko, Chief Executive Offi- 
c .-r of MoPac and President of Mississippi (e.g, MoPac Class D 
.jtock inn t; wortli" t hr: market. price at which it soils). 


-i n- 












3G. (a) Pursuant to said conspiracy, MoPac's Board of 

Directors has failed and refused to pay fair and reasonable 
dividends on MoPac's Class 1' !;tock. 

(b) Not wi l list and i nq the facts that the Class II 

stockholders a*, t.he end of 1071 are the beneficial ot.norn o. ovas: 
C4& of I-loPac' s equity ami that Ho Pat: has, an alleged in paragraph 
18, $72,531,000 available for dividends for tho Claus 1 N ' '' s 

management paid a totAl of 100,000 lndivitlmds to t.i.i s ^^• 
stockholders, \/!i i lo payinq "• 0 , ? 5 0,000 to C 1 * i sA . t oc *tl i -1 a a 
whose interest is loss than 3CP. of tho equity. 

(r) The c-.ision to licit tho Class I) Stoeh tn t* ’t 
' level of $5 in dividemis pci share has not been ma ’a bicc.v.J o' 
bona fide business consi lerat ions, but has been n . pints v'at to 
3 -=* ; d conspi raev , in rder t ■ • less the marLot value o >' t u- • 

Clas 3 li stock and to in.hue the hoi ieru of tho Claes B to rvr: 
their stock >t le; ■ than it-, ict.iiul value, nnd that, by bcr.o:."' 
defendant Mississippi .nd tin ot.her hold 1 n o; Class A ' c T 

37. Th«- aforesaid eonduct by defendant Mississippi r 
by MoPac's Hoard ot hire tot u, inclnding tka do fond nta CV~ J, 
Davis and Mi 1 bank, const 1 1 ut.es a fra- 1 on the Clans B ctre!;’ ' • .' ..... 
and ha 3 caused and i , causing t hem ijr.ivo and irr at nMa iiv’v 
in denyinq therr d i vi dends to which 11. •: y are entitle ' e.ul in 
• depress i nq < he value of t!vii s<ock. 


38. raid fraudulent conduct is continuing end t.lll 
continue unless enjoined by this Court. 


30. PI a InH ff-intervener lean no adequate re- '■/ r.t 


Tnterveninq Plaintiff’s Third Claim 




40. Tnterveninq plaintiff repeats and ronlleqos tho 
(allegations cor- 1 a i ned in j,. t .vjr.iph 28 throuqh 38 (' .eluding sub- 







paragraph:*) hereof, and further th<»t. | 

41. i„ furtherance of the-conspiracy to c “ Uf1 * 

e, ra of M : !I > Stocf o «. ‘ « : ' » > r l< ” 

than tho true value thereof, the defendants, together with M^hury 
and the hoards of Directors of HoPac and Miaoisr i . :>i, ' r.c -n of 

necu! i ties exchanges, hnv engaged in a continuon, course c 

? li,n r the ranking of unt rue utat entente of material fact, end 

. , ■ . . ■ ' 
r hero of tho inventing public .at large vrho bought cm 001 \ 

tivo conduct the dr-fen hints and their afored acv.- >d c -f. u 
’torn performed each of tfio artn described in r aragr.r P hi 34 through 

In addition: 

43 . Thu defendants and their nfon 
have caused to ho distributed to tho stochholdcro of 
through the mails fend in interstate commerce, annual report, md 
















7 . ■ ii^isrssstas- 

‘ n err 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


|HETTY LEVIN, on behalf of herself and all 
jother holders of the Class D Common Stock 
jof Missouri Pacific Railroad Company, and 
ion behalf of said corporation, 

J, Plaintiff, 

fa 

-against- 

jMISSISSIPPI RIVER CORPORATION, 

•MISSOURI PACIFIC RAILROAD COMPANY, 

IROBERT H. CRAFT, T. C. DAVIS and 
'THOMAS F. MILBANK, 

II 

Defendants. 


Plaintiff alleges upon information and belief (except 

ij 

;that paragraphs 2(a) through (d) , 2(g), 3(h), 14(d) through (f) , and 


67 Civ. 5095 (E.W.) 


AMENDED 

COMPLAINT 


(Class Action) 


il4 (h) and 


(i) are alleged upon knowledge): 


!: FIRST COUNT 

l| 1. (a) Defendant MISSISSIPPI RIVER CORPORATION 

;(formerly known as Mississippi River Fuel Corporation, and herein- 

i' . 

after Called Mississippi) is a corporation organized under the 

|i 

'laws of Delaware. 

i, * 

; (b) Defendant MISSOURI PACIFIC RAILROAD COMPANY 

l 

I 

("MoPac") is a corporation organized under the laws of Missouri. 

(c) MoPac is a common carrier by railroad, and 

' 

operates lines of railroad in interstate commerce. 

r 

if 

(d) MoPac is controlled by Mississippi. 

(e) Mississippi and MoPac jointly maintain offices 

i 

in the City, County, and State of New York, occupying the entire 

t* 

forty-third floor of the building at 20 Exchange Place, New York, 

l ! 

New York. MoPac also maintains offices at 225 Broadway, New York, 
New York. 



i 









(f) Defendant ROBERT II. CRAFT is Chairman of the 





iBoard of Directors, member of the Finance and Executive Committees, 

and former Financial Vice President of Mississippi, and a director 

j(since 1956), Chairman of the Finance Committee, and a member of 
>1 

the Executive Committee of MoPac. 

i 

(g) Defendant R03ERT II. CRAFT is a citizen of New 
York, and maintains his office v/ith Mississippi and MoPac at 20 

i 

jExchange Place, New York, New York. 

(h) Defendant THOMAS F. MILDANK was (froml961 to 

{ 

;197C) a director and member of the Executive Committee of 

i ! . . . . 

Mississippi, and was (from 1962 to 1970) and is now a director of 

li 

MoPac. 

I 

(i) Defendant THOMAS F. MILDANK is a citizen of 

|! 

jtfew York, and maintains an office at 41 East 42nd Street, New 

i! 

I 

York, New York. 

l| 

(j) Defendant T.C. DAVIS is a director (since 

|j 

1941), member of the Executive Committee, and former Chairman of 

|: 

the Board of MoPac. 

jl 

(k) Defendant T.C. DAVIS is a citizen of New York, 

and maintains an office at 230 Park Avenue, New York, New York. 

!; 

2. (a) Plaintiff is, and was at the times of the 

ii 

matters complained of in paragraph II hereof, the owner and holder 

ii 

if 320 shares of Class B Common Stock of MoPac, and, at the times 

I I 

of all other matters complained of herein, was the owner and 
holder of not loss than 35 shares of said stock. 

I 

1. 

(b) The amount in controversy, exclusive of 
interest and costs, exceeds the sum of $10,000 with respect to the 

named plaintiff. 

; 

(c) Plaintiff is a citizen of the Commonwealth of 

li 

i, 

Massachusetts. 


. ! 





1! 

!; 

(cl) Plaintiff brings this action on behalf of her- 

i: 

n 

|self, representatively on behalf of all other holders of Class B 
• Common Stock of Mol’ac, and derivatively on behalf of MoPac. 

(e) There arc about 1,200 holders of Class B 

! : 

i Common Stock of MoPac. About 527, of the MoPac Class B stock 
I is owned by Al leghany Corporation, a Maryland corporation whose 

I 

[principal place of business is in Mew York City. 

(f) The MoPac Class B stockholders arc so 
numerous as to make it impracticable to join them all and .bring 
them all before the Court; there are questions of law and fact 

: 

!common to the class; the claims of plaintiff arc typical of the 

i 

II 

jclaims of the class; the defendants have acted and refused to 

[act on grounds generally applicable to the class, thereby making 

ji 

^appropriate final injunctive relief with respect, to the class as 
j'n whole; and plaintiff will fairly insure the adequate representa¬ 
tion of all members and will fairly and adequately protect the 

i' 

'interests of the class. 

1; 

(g) This action is not brought collusively to 

f 

('confer upon this Court jurisdiction that it would not otherwise 

• 

piave. 

3. (a) MoPac's outstanding capital stock consists 

il 

iof about 1,800,000 shares of Class A stock and 39,731 shares of 

I 1 , 

I > 

iClass B stock; as of December 31, 1971, there were outstanding 

ij 

i 1,804,052 shares of MoPac Class A stock and 39,731 shares of 

l; 

[MoPac Class B stock. 


(b) MoPac's capital stock was issued pursuant to 

a plan of reorganization confirmed and consummated in proceedings 

!i 

‘under Section 77 of the Bankruptcy Act, from which proceedings 

!i 

‘MoPac emerged as of January 1, 1955. 


(c) MoPac's Class A stock replaced its former (pre- 


I 





a 


T ■. 

k 


!reorganization) preferred stock, and its Class B stock replaced 
» 

its former common stock. Immediately prior to the reorganization, 

Ji 

(MoPac's outstanding capital stock consisted of 701,901 shares of 

i* 

|.5S cumulative preferred and 013,143 shares of common stock. Under 
' 

I 

the plan of reorganization, each share of old preferred (with its 

j 

.claim to accrued dividends) was exchanged for 2.645 shares of new 
Ji 

•Class A stock, and each 20 shares of old common was exchanged for 

I ^ 

'one share of new Class B stock. 

j (d) MoPac’s Class A stock is preferentially 

i. 

entitled to non-cumulative dividends, when and as declared by 
ij . 

jtnc Board of Directors, not to exceed per share in any calendar 
year, and in the event of any liquidation or dissolution or 
winding up ol MoPuc, to assets not to exceed $100 per share 
'together witli any dividends declared but not paid on the Class A 
stock. 


MoPac's Class B took holders 


are "entitled 


j. . . to all residual earnings after payment of dividends on the 
Jnew class A stock", as the Interstate Commerce Commission ("ICC") 
stated in approving flic plan of reorganization (290 ICC 477, 600). 
jj (f) MoPac's Class B stock is entitled to all 

the earnings and the equity in excess of the Class A preferences. 

|i . . 

j; (g) In the election of directors of HoPac, each 

I: 

Class A share and each Class B share has one vote, and the stock¬ 
holders have cumulative voting rights. By reason of the larger 
number of outstanding shares of Class A Lhan of Class B stock, the 

I; 

Class A stock has about 0U per cent and the Class B stock has 

about 2 per cent of the voting power for the election of directors. 

Tnc Class B stockholders thus do not have sufficient votes to 

! 

elect any director. 










I 


(I,) The respective rights and privileges of the 
[clan, A and Clean B stocks are not forth In Article VII D of 
'MoPac 1 a Articles of Annotation, a tree copy of which Article 
in attached hereto an Inhibit A. 

' (i) The MoPac Clans A stock is listed and traded 

; on the Mew York Stock Mnchnngc; the MoPac Clans B stock is traded 
L the over-the-counter Market, principally in Bow York City. 

I Minninnippi now owns about 1,157,000 shares 

! 0 I tho MoPac Clann A ntock, constituting about 02 per cent of the 
|Clans A stock and 01 per emt of the total number of outstanding 
Lares entitled to vote for directors of MoPac. 

j (b) Mississippi owned no MoPac stock or securities 

L the time of the MoPac reorganisation, nor tor several years 
(thereafter. 

(c) In 1958, William C. tlarbury, then and until 
Ls d,ath in 1971 Chairman of the Board and Chief Executive Officerj 
Lf Mississippi, became a director of MoPac, and the annual dividend- 
Ion the MoPac clans A stock was reduced to «.40 per share (60 cents 

per quarter), down from 54.10 for the previous year. 

(d) Mississippi then began its acquisitions of 

’.MoPac Class A slock, and the dividend thereon was kept at 60 cents 
■per share per quarter until Mississippi had acquired norc than 
Le million shares thereof: 247,200 by the end of 1059 (135 of 

U. total her of voting shares oi MoPac. and the largest number 

Lid by a single stockholder): 474.400 (255 of said total) by the 
La of 1900: 605.700 (325 of said total, by the end of 
*980,000 (525 of said total) by the end of 1962; and 1,071,895 


(571 of said total) by the end of 1963. 




I. 

(o) In December 1963, a special dividend was 
declared on the MoPac Class A stock, raising the total dividends 
for that year to $4. 00 per .share of Class A stock. 

(f) From 1964 through 1971, the maximum dividend 

I* 

| : of $5.00 per share per year has been paid on the Class A stock. 

(f[) Mississippi controls and dominates the 
I affairs of KoPac, and has done so throughout the period when 

the matters complained of by plaintiff occurred. 

i 

(ii) Mississippi nominated and caused the election 

j of each of the KoPac directors, including the individual do fen- 
tj 

I danfcs. 

(i) None of the N.oPac. directors has been elected 

j; by the Class 13 s Lock hoi dors, who are excluded from representation 

I. 

j; on the board of directors. 

(j) There is interlocking of the directors and 
j; officers of Mississippi and MoPac. Five individuals serve as 

i 

j directors of both ilississippi and MoPac, and also serve as 

I 

1 officers or members of the Executive or Finance Committees of 


i one or both corporations. 

(k) Neither Mississippi nor any director of 

i! 

t, 

i. MoPac owns any MoPac Class B stock. 

; l 

g. /..^ the ends of the years of 1964 through 1971, the j 

i 

' MoPac consolidated shareholders’ equity was as follows: 


l 


Year 
(at 

Dec. 31) 

j : 

Capital S 
C 1. t i L '* A 

took 

Class B 

Cap i l 'll 
Surplus 

Re t.a i nod 

Income 

Total 

Shareholders 

Equity 

19 64 

1 

1 

! $185,620,100 

$3,973,100 

$1,289,832 

$223,317,575 

| 

$414,200,607 

1965 

1 

184,462,500 

3,97.3, .100 

1,253,533 

240,136,157 

4 29,825,290, 

| 

1966 

185,297,700 

3,973,100 

817,321 

258,677,477 

448,765,598 

1967 

i 185,877,700 

3,973,100 

544,000 

280,677,000 

471,071,800* 

1 

1968 

1. 

! 186,157,700 

3,973,100 

1,993,000 

293,535,000 

485,658,800' 

1969 

186,335,200 

3,973,100 

1,548,000 

306,081,000 

497,937,300 

i 

1970 

186,355,200 

1 

3,973,100 

1,537,000 

318,145,000 

510,010,300' 

1 

1971 

l 

. 1 186,405,200 

3,973,100 

1,517,000 

325,965,000 

517,860,300 

1 



j; Copies of IloPnc's consolidated balance sheets covering said dates 

i are attached hereto as Exhibit E. 

' 

G. As of December 3L, 1971, the equity of each share 

j of the MoPac Class A stock was $100 (the maximum to which it is 
i 1 

j. permanently limited), and the equity of each share of the MoPac 
1 Class B stock was $0,342. 

I 

7. During each of the eight years 1964 througu 1 j 11 
i the consolidated net j no-ore of MoPac has averaged at least $24.3 


!■ million. Copies of MoPac's statements of consolidated income 
| covering said years are at tached ho ft! to as Exhibit C. 


8 . During the eight years 19G4 through 1071, the 


residual consolidnt 

od 

net: income on 

the MoPac Class 

B stock 

(i. . o • , 

a f te r p ay im ; n t o 

f maximum dividends of $5 per 

share on the 

Class 

A stock) was 

not 

1 ess than ns 

foilows : 

Earnings Per 





Residual 

Share on 

Year 

Consolida ! e< 
'. • t i i . 1 ' (■ • ■ 

1 

Dividends on 
• 1 , ; S S A Stock 

Earnings on 

C Lass B St >ck 

Class B Stock 
(39,7 )1 share 

, 1964 

$27,472,000 


$9,263,000 

$18,209,090 

$458 

1965 

26,301 ,000 


9,284,000 

17,017,000 

428 

19 GO 

27,984,000 


9,243,000 

18,741,000 

4 74 

1967 

30,378,000 

A 

9.283,000 

21,096,000 

556 

[This 

action commei 

iced December 29, 

1967) 


! 1968 

22,128,000 

k 

9,302,000 

12,826,000 

323 

i 19 69 

2.1,287,000 


9,314,000 

11,973,000 

301 

1 1970 

21,580,000 


9,317,000 

12,263,000 

302 

1971 

17,338,000 

k 

9,3.19,000 

8,019,000 

204 


*lncl.uding extraordinary items. 


(a) MoPac's financial condition is sound. As 
; net forth on page 2 of the MoPac Annual Report for 1966 and pages 
2 and 3 of the MoPac Annual Report for 1971, copies of which pages : 

i . ! 

; are attached hereto as Exhibit D. 
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f 


(i) The MoPac system in 1971 achieved new 

peaks in gross revenues and freight ton- 

i, 

miles, and continued to prosper and grow.! 
i I 

(ii) MoPac has carried out a continuous pro- : 
gram of modernization of its system. 

During the past decade, MoPac invested 
more than $090,000,000 in system improve- 
| ments ^lnd additions; and the railroad is 

I; 

in excellent condition. 

(n) MoPac continued its improvement program in 
.1971., and has projected further subs tuntial investments in new 
equipment in 19 7.7. 

(e) MoPac ended each of the eight years 1964 

II 

| through 1971 with surplus, current and total assets, and cash 
' and temporary c.i.sh investment:; in very substantial amounts, as 

l * a 0 

{• 

set. forth in Exhibit H hereto. 

i 

(d) rn each of the eight years 1964 through 1971, 
MoPac war, in sound financial condition as measured by MoPac's 

operating ratio, rale of return on net worth, and rate of return 

ij 

on net investment an transportation property. 


bright. 


(e) MoPac's long-term outlook continues to bo 


10. In bro.ich of its fiduciary obligations to MoPac 


and to MoPac's Class It .Stockholders, Mississippi, acting in 

i • 

I'concert with the individual defendants and the other directors 

I; 

I; of Mississippi and MoPac, has entered upon, and is in the process 
[of carrying out, an unlawful scheme to enrich itself by depriving 

I; 

' MoPac's Class 13 stockholders of Lhoir rightful share of MoPac's 

ii 

'earnings, and by destroying the Class I) stockholders' valuable 


i residual equity in MoPac, ns hereinafter alleged. 
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I 


11 • (*'») T n each of tho yearn 1964 through'1971, full 

[ dividends oi about $9.2 million wore paid on the M oPac Class A 

I 

|. stool; (at the mixLmu.ii r.ito of $9 per share). 

( ! ») In each of the years 1964 through 1971, 
dividends of $196,699 were paid on the Class B stock (at the 
r “ to of $9 per share), a distribution amounting Lo approximately 
one percent of i ii*• residual earnings for such stock. 

(e) bine- MoPac ci erged from reorganization, 

I 

!’ (i) dividend; on the Class A stock have aggregated about $114 
i million, (ii) residual earnings (after dividends on the Class h 

b 

» 

Siocx) have aggreq 1 1-»d about: $249 Million, (iii) retained income 
has aggregated more than $900 million, and (iv) no dividends have 
J been paid on the Class H stock other than those referred to in 
:• the .immediately pier. -ding subparagraph hereof. 

(<0 baid dividends on the Class It stock are 
J; grossly Lnadequiio in tho circumstances of KoPac's financial and 
; physical condition, earnings, business conditions and prospects, 

!• and ability to pay dividends, as set forth in paragraphs 5 through 

I, 

9 hereinabove. 

(■•) bn id dividends are grossly inadequate when 
measured by tho prevailing dividend policies and practices of 

|: 

i comparable r.i i 1 ro ids. 


(i) hop tic. has accumulated and is accumulatinc 

1 

, surplus over and above vaint is requisite for the payment of 
: current expenses of the business and for discharging obligations 
i to creditors, and over and above what reasonable prudence would 
require to be kept in the treasury to meet tho accidents, risks, 
and contingencies incident to the business of operating the 

t 

J railroad system. 

(g) Yho inadequacy of the dividends declared on 
j the Class B stock was protested at the time of the first declara¬ 
tion, in December 1964, and payment of adequate dividends on the 
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I 

I 


r 

k 


i 

| Clans B stock v/ar; then domaruled of the MoPac board of directors. 
'1'he individual d> * fond in Is were then, ar. now, members of said 
board. Further demand upon the board of director:, of I-ioPac i-> 

' unnecessary and would be futile, because the directors who engaged 

i. 

I jii the transactions, and conduct complained of herein comprise the 
entire board of d* rectors of I-loI’ac, most of them were r.embers o l. 
i 1 said board when said d'*m ind was made in 19Gd, and .ill of Isom 
wore elected and nro dominated I>y liin clcrcndanc Mississippi* 

.12. l»rior to Miss i ssi pp i.' s acquisition of control of 

ti 


I M 1 ' : 


(a) then d >fondant T. C. DAVIS was Chairman of 
the Board of MoPac, in - wrote to the MoPac s toci-holders as follows. 

f 

"Vina-e i: iK> reason wby full dividends 
should not be paid on the preferred 
|Class AJ stock and large dividends 
o.i lit on the common l Class U] stock. 

l! . 

(1.) A former Chief F.xocutivc Officer of MoPac, 

: the late J. Neff, testi ied that prudent management ought 
to cause a good, wol1-operated railroad, specifically including 

|i 

! MoPac, to pay out r. isly percent of .» t .* lmuu ng v * cts ulviuciius , 
cind that that would conn' i Lute a fair and reasonable distribu 

• 

■ tion. 

i! 

13. in pursuance of said unlawful schema and .in order 

to enrich Mississippi at the expense of MoPac and the Class B 

1 stockholders of MoPac and for the purpose Oi diverting to 

! Mississippi as a Class* A stockholc *i the fundi* which belong to 

I. 

; the Class 13 stockholders and which have not been paid to them 

|. ao a result of the policies set forth in paragraphs 10 and 11 

}' 

; hereof, Mississ i pp.i and *jaid directors enbarked upon a plan 
• described by a Justice* of the United Utates Supreme Cout t a.* 

S "one of the most notorious pieces of predatory finance I have 
iseen - and I have seen quite a few. 


i 






34 ‘ rn Scomber 106 n , the directors of MoPac, 

• * l! ‘ clcscted h Y nain.sippi, unanimously approved a co-called 
I Plan of Conuolid t io « "Plan") that would have stripped the 

C1,v:r: 1} s l or:!.hoi ri • rs of core than 0200 mil lion of their then 
oquUy ' ! ifT ■ ' til of their'j tui ■ , ; 

thoir IDO' rc- id-Ml interest to 2' . Under the Plan, most of 
j the ;e tremendous value ; and rigid s belonging to the class E 

)CkU ° ld w : ; ■ vo 1 «« ; he , ove by Missis 5 i pp i, and the 
! -Ill J 1 ‘Lion:; au.i »<•::! riel ions on the Class A's right to parti- 
j CipaLo Ja e,irnin, ' :: and equity would have been eliminated; 

(:,} ’■•••• • ' 11 provid • • that MoPac and one of its 

present subsidiario ild bo consolidated with a now subsidiary 


c re, 

i l ed 

to 

be 

the 

VtlLI L 

(1 i 

l f 

cl ar 

si' 'S of 

. • t- 

the 

siuirt 

j:; 

o f 

s!k. r 

e Of 

a c» 

oil 

for 

four 

'• 4 i 

ao 

s Loc. 

:fc . 1 

.1 ! 

i ] 

woul 

d c,- 

i:; c • 

ti 

Cl as 

S A X 

h«i 


the 

j i rope 

1 r; f • i 

d ( 

n's 

loot 

r cj: 

•• i t 


the proposed exchange would have shifted almost all of the Class 

E':- 100V. res j dual equity and earnings to the Class A stockholders, 
' principal ly r i ssi i i . 

('■) Defendants announced publicly, and represented 
l " 1 ;f; rCC ' th : ho l,lan required .approval » a collective vote, 
not a class vote, of the MoPac stockholders, and that such 
collective vote would ae held at the annual MoPac stockholders* 
ng in 1 . rial meeting. 

(d) Several Class is stockholders sued to enjoin 
the PI ah as a f. ud on the Class H stockholders in violation of 
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I 

I th0 ti,lucU, V «»"»•"<'«*'> „f d,.f,,n <; „un Mississippi and t l.o ! 

I ,limctor!; «f I ho proper;,,<1 collective vole on « viola- | 

■ U,m ol U,o <•)»,;« I« r.tocMiol.-.araUr clone voting righto. ! 


(••) Tii. 


:.'*!»«»i .'Lit class. voting rights of l.ho Class 


• ” r:l0, " I,0lfl, ' ,:1 V ’ ,M “ U '' h '' 1 ' 1 1 >Y ^ court. r; lay l one t aU 1 

v * --- ' v 1 M ‘ JV*jJ r " *£» 9 • ■ «»L, 2.13 PoSupp. 7.17 

0:.u. Mo. 19r./!) . 

(i) Court or Appeals for the Kighth Circuit 

j, unanimously rove rood, ruling in favor of Missioninni oL -.1 
: F.2d lor. cir. ]066). j 

f 

(<(/ Vil.. .Supreme Court, of the United States granted! 
certiorari. 385 (I.96C). . tho oral a* ,u m *, one 

Ihp IM.in "j.a one of the mo®t notorient® pi < es 

• Pred ‘ Ji: ° ry ‘ «^en - and I have r;,,n quite f 

. 1 ’** ." 1 " Ar; ! unci.M-s t and its operation, 1 

11 1 " 111 <'u 1 c you jusl say they could take it 

il l. away from you." 

(!:) ViKi Fuprer : Court, unanimously reversed the 

; : of f; ' Cou : • ; 1 the Eighth Circuit. Levin v. : 

' ; ’ ! '. 9 ' 386 U.S. 162 (v . j 

Vh0 ::U:)ro,, ‘ Courl " ;M t;hril o with the equity of each Class A j 

I share Umled' l.o .‘MOO and t he equity of each Class h share then 
» 

iOUt $6 ' i00f thn ■ Jed exchange of fever new shares 

for each Class D share "is like exchanging four rabbits for one 
: horse." 306 U.r;. at Iff). 

! (i) Tim Supreme Court did not remand to tho Court 


° APPOOlS f °* i: "' Klc J hth Ci rcui t * but rath.-r, a! t -r c, t L:.y the 

| rCquirernQntJ; f ' f " ' tivo Judici a administration*, re. n< ■ 

j to the: district court . 30C U.S. at 170. 

J <J ‘ Ar: a further part of said unlawful scheme, 
ssappL and said directors have used their control and 
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(.!) !n I'i . i, Willi.to O. n.i: :.urv stated for 


l tuh 1 ication jii .» r; v: i : if* with n.d i on tl circulation (Forbor ., 

.Tunr; 15, i'JfiU, o. I".): 

"fVjhere arc yocor I-c:l am; stocks, 
i . ti.. 1 wh.il 11. li'.o'iic Class) 
i. i:; . inal V, why th< y cal 1 it 
t i. n. When w -'.y on the* A, 

\ ‘11 •la . .y v >n the 1;. Vh.it' s 

i i i i i‘i. i'jh . " 






I. 


w - ln when Mississippi's outstanding st id 


consisted of about four million chares of COlr , n r;t0ck s:r:1 


f on the i.'.-w Yorl. bloc! K-change at about $40 per char o, M ir.air. iipp 


donhlod 11k. m ui.:" r lo «•: >/h f million by a tv/o-£or o„ ( . ;:Ln ;. 


1,1 im ' 1 • 1 :1 ..i: y : . iLed Mi< lolloping roa ... i » ; s ■ , • 


: in ;t kfloi <o the s >ekholdor;j , nisr.isssippi d 


!•' ' on 4 , 1 <j(,' : 


>itf ’ ! -1 r > r:: 1 >- * I i < • ’ •• • the ri, , s ■> 

i ' ^ ' ‘ will r< -:; u I I. in «t b ro. k! n i i f 
i n ’ ■ ■ i i ; I in l in* n L' ■ ., , 

' iif mi.-:>.*•• oi. Lookini 1 ■ ■ rs , 

1 ■' ' : ! 1 s .'! an i that I’.i i . 

• ■ 1 ! I I) in tiif j beo 1 11 ;. . ■ t h 


i <. • •.;] 


‘ there only 31,731 out ;t m ing 


: ' 0i r ' 1 ! > - «< : 1 CM ■ ly . , , 


per share, the < uul . ve failed nnd rofu , ■>: i .. s . ■ 


bio Class b :;t> nj h, fay any other stop Lhat w xl result 


; in n broaden i no of tr,' \ c n’,.r ..•> n . , 

J 1 . r -» n L JI1 the stock, an increase in 


4 lG n " : oi : ' ■ • • ■■ -■ tier avai labi I by o : sh res 


for purchase a; ■! < 


1 '■ • Hut’ac’s federal incoi ■ taxes in the ei< ■' 


y-,.rn 1904 tntroii'jh 1 .'71 have averag-d about $3 million a year, 


■' / I nt, at fut o i ' y 


i nco , • taxer; • 


il, ' ! '■ ' ■' en » 1 c il«l be, n i tori al ly re t c id 


• ,Jj J ' 7 ' 1 acinq I.'.'.i,- ( I A stock with debentures or other 


i inH ' zt hGUl : ' '• 11 sine int ire ;t p , yi SI ts (vu. il 

I ,. . 

• aividends) are <:• •ducr ibl e in computing the payor's f,.d,. r , 


t ;j 1 o income. 


:bn:;. eippi, in coi ml i nc; j ts <>wn i, »d<»r il 


taxable incer, is "llo-.vd to deduct an amount equal to at least 


09 o of the amount of dividends it receiver, from MoPac on the 


bobac Class A stock. Mi -nissippi would not. be allowed any similn 


or corresponding deduction with respect to interest p ynionts . 


might: receive from MoPac. 
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i. (1>) Tn fvirl Jiu*ranct; of the coi npirac” to cause 

t Iks o . noi:::; of i: \ie C I h ;;i > • I . si • • iv 

, 

l*.-j: bury and the I ». i r«'>:: of inrec'. of : -.tc ar ’■ r : ip-pi, 

y Ini i o< -. ■ , i ii the 

; ncl. : n I I > V . , ; :i : 1 . V . ' lint : S ' •> ’ : ; ; I; 

fact, and < I lo nlviio ini fa ts l.-ac • 

to rcr.f’jr r; 1.- *■ : i i • Jr,' L , n> • . mi- loadir. .. 'j '. 1 ; 'c ht o of 

fV..;n'uOt ll <.;.!•! nt '1 ... .1 fraud ..Vi t. Up. ! I he j. ; l! L - 

■ 'ii'l ti.'i C1 . r :: .( :. :-f ■■■:•' a J h ■ rr. rep , • anted ny her t. i t o 
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. . . mi ! i • i • ! ) . ■ . 

oonspi ra l:orj • • • ' < . •• h r>< IJie .u.'li; d sen ' ’•* r n nar.iti' antis 

11, 14 f ..uid I, t I! of. In add i •' Ion: 

14. Vh ' i ili arnl iii' ii af.m • a. ir.-V. ; 
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(b) failure to disclose that the true motive ,f 
defendants and of all the directors of MoPac, in proposing said 
plan, was to appropriate almost 98'i of the equity of the Class B 

stockholders to the Class A stock; 

(c) statements showing annual per-share earnings 
for the Class A stock as ''•6.72 in 1961, $12.07 in 1962, vl3.34 
in 1903, $13.66 in 1904, $14.26 in 1965 and $14.43 in 1966 (as 
shown in Exhibit 1) hereto) , whereas in fact, as found by the United 
States Supreme Court and as specified in MoPac’s charter ana as 
defendants and their aforesaid co-conspirators well knew, the 
Class A stock was and is limited to a maximum dividend right of 

$5 per year as and if declared, and has no equity .rights whatso¬ 
ever beyond the stated value of $100 per share, amounting in 
total to approximately $185,000,000 for all Class A shares, which 
amount v/as more than covered by the surplus account of MoPac 

during the aforesaid years; 

(d) failure, during the same years aforesaid in 

subparagraph (c) above, to state any earnings per share whatso¬ 
ever for the C]ass B stock, which .is the sole stock entitled to 
share in the residual equity of MoPac, clearly including all 
annual earnings over and above $5 per share of Class A stoex; 

(e) failure, for the years 1967 to the present, 
to report any per-share earnings whatsoever for any of MoPac’s 
stocks, despite the opinion of the Accounting Principles Board 
that such information is highly significant to investors and 
should be prominently reported u. financial statements; 

(f) failure to report to MoPac’s stockholders and 
the investing public that the reason for MoPac’s discontinuance 
of its past practice of reporting earnings per share of Class A 
stock by attributing all earnings to the Class A and none to the 
Class B was that the Securities and Exchange Commission had in¬ 
formed MoPac that such reporting v/as incorrect and improper. 


i 





y\ 


i; , | 

25. Had the earnings figures referred to in subpara- 

! graphs (c) and (d) of paragraph 24 above been correctly and 
jhonestly stated, they would have shown the following earnings 
j' per share of Class H stock for each of the years 1961 through 
l 1966: $C0.50 in 1961, $320 in 196?., $395 in 1963, $450 m 1964 , 

S; $420 in 1965, and $474 in 1966. 

26. The foregoing conduct was part of a plan and con¬ 
i' spiracy conceived and carried out by defendants and their co- 

| conspirators to create an impression in the minds of the MoPac 
|i C i as s B shareholders and the investing public at large, by means 
ij of misreporting earnings and withholding dividends and otherwise, 

I: that the Class B stock was far less valuable than was the fact, 

Ij in order thereby to drive down the market price of the Class B 
jj and enable defendants tx force its surrender, purchase it, and 
l! destroy the Class B shareholders’ equity in MoPac and acquire 
\ the value of said equity for Mississippi and the other Class A 

|i 

ji shareholders of MoPac. 

!| 27. During the period of said conspiracy, defendants 

Ij 

r Mississippi and T. C. Davis bought and sold shares of MoPac 

' 

•I 

•; Class B stock. 

28. During the period of said conspiracy, Alleghany 

i 

j 1 and others made purchases of MoPac Class B stoc.-c. 

jj 29. The aforesaid conduct of defendants and their co- 

j! conspirators was and is in violation of state and federal statutes 
J (including Section 10(b) of the Securities Exchange Act of 1934) 

ji ... 

j 1 and their common-law fiduciary duty. 

WHEREFORE, plaintiff demands judgment that: 

i! 

(1) The Board of Directors of MoPac be ordered to 
1/ \ V ' 

!declare, and MoPac be ordered to pay, dividends on the MoPac 
j: Class B stock, in such amounts as the Court shall determine to 
| bo just and reasonable, for the year 1964 (including for such 

ivi don dr, from retained income accumulated by MoPac in the 








1971, with internst ihereon from the time when such dividends 
should have been paid; or, in the alternative, awarding plaintiff 

1 

; and all members of the class represented by her damages against 

! each of the defendants In the amount of the injury suffered bv 

i; 

t.io.n dux ing t he yours 1964 t hrough 1971 as measured by the amount 

i ! r , . . 

Oi reasonable dividends withheld by defendants pursuant to the 

j 

i ! fraudulent scheme complained of herein, with interest thereon 
, from the time when such dividends should have been paid; 

I; 

it (2) Mississippi and the hoard of Directors of MoPac 

j 

j; be enjoined from the illegal, oppressive, and arbitrary use of 

Ij. 

j! their power to withhold dividends on the MoPac Class B stock, 

! an d bo required to cause to be declared and paid adequate divio- 

|l 

ends on said stool: in the future; 

(.i) P.1 a inti \ ; lie awarded the costs, expenses, and 

! reasonable counsel fees of this action, and defendant MoPac 

;; 

;! he reimbursed by Mississippi and the individual, defendants for 

i| 

j all such amounts paid by MoPac; 

(4) This Court retain jurisdiction of this matter 

!■ 

! for such period of time as the Court may deem reasonable to 
;• obtain compliance with its judgment; and 

(5) Plaintiff be granted such other and further 

j; 

ii relief as may be just. 


! 


ORANS, ELSEN & POLSTSIN 


By: 


, > 


A Member of tile Finn 
One. Rockefeller Plaza 
New York, New York 10020 
JU 6-2211 
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!COMMONWEALTH OF MASSACHUSETTS 
j; COUNTY OF MIDDLESEX, :;s 

Betty Levin, being duly sworn, deposes and says that 

l ! 

she xs the Plaintiff in the v;ithin action; that she has read 

i; 

the foregoing amended complaint and knows the contents thereof; 

I . 

|that the same is true to her own knowledge, except as to the 

j 

matters therein stated to be alleged on information and belief, 
| and that as to those matters she believes it to be true. 




A) 


Hetty Levan 


Subscribed and sworn to before me July 24, 1972. / 


Alvin Levin, Notary Public 
My Commission Expires 
Octobe- 18, 1974 


W 




ATTACHMENT V. 

[conformed coi*y'J 


si: ri l l mi:yi 

'! ,S ' ,S ° f 1 r '"' ,,n ,X * n -> an ' ! Al l KMIA >V ( ORPOUAI.O.- 

’ Alleghany ), a Maryland coronation, Missouri P.\< ific Railroad Company (“M.d’ac") a Missouri 
corporation, and Mississippi Rivi k Corpora , ion (“MUt ”), a I Muware corpoialion. 


W I T N F S S F. I ll : 

Whereas, Alleghany, Belly lav... ("Levin”) and Robert I.eVasseur ("I.eVasseur”) (collect.veL 
•lMamtiffs"). all of whom are Class I! Mo, I holde, s of MolV, a.e maintaining, in the United States 
Jhslnet ( on.l for the Sonlhen, District of New Noth ("the ( omt"), an action ("the Action”) entitled 
V l/mn w/>/.| /\*i , >< ,/„/.(,/( u Sifts ( i:\V), against MoPac and MFC and 

also against Robnt II. Call, I. < Dave, and Thomas F. M.lhank, who arc directors ot Mol'ac ail’d'or 
iMlvl , (collectively, "Defendants”); and 

U hfreas, Alleghany, I.evin and I.eVasseur are maintaining the Action on behalf of themselves and 
all oner ( lass P, stockholders of MoPae, and levin and I.eVasseur arc also maintaining the Action 
derivative!v on behalf of MoPacj ,m<l 

Wih-rfas. Defen,lants deny the material allegations made against them in the Vtion and assert that 
thecla.m- alleged hy Plaintiffs therein are without merit and are barred in whole or it, part bv affirmative 
defenses; and 

\V,m m AS, the parties hereto are eonvineed that the recapitalisation of MoPac is desirable to promote 
the welfare of MoPae and all of its stockholder and to remove friction between different classes of its 
stockholders; and 

Whereas, in order to put to rest the controversy between Plaintiffs, and all other stockholders of 
Mol ac on whose behalf the Art,on wa In ought, and Defendants, and to avoid further expense, incot. 
vemence and the distraction of biud.moinr and protracted litigation, the parties hereto desire to settle 
and compromise the Action and all claim averted therein; and 

V iierkas, Alleghany beneficially owns J 1,2)3 shares, or approximately 5.1 percent of the 3Q/t| 
shares outstanding of Class 15 Mock of MoPac. and M KC beneficially owns 1,158,395 shares, or app.oxi 
matelv f.J percent, of the I.8M.05J shares outstanding of Class A tuck of MoPac; and 

\\ 11 i.hi.as, pursuant to order of the Interstate ( ommerce Commission, the Class P. stock beneficially 
owmd hy Alleghany is held hy I-ranklin National Bank (“I-lunklm") as voting trustee, and is held of 
record either hy I'ranklin or hy a nominee or nominees thereof; 

Now, therefore, in consideration of the premises and of the mutual . jvenants hereinafter set forth, 
the parties hereto agree as follows: 


1. Recai-itai.izahon, Tender On i.k ami Dismissal oi- rut. Action. 

1.1. Recapitalization. As promptly as practicable after approval hy the Court of the terms of settle¬ 
ment •contained herein, and after clearance, if necessary, of proxy materials by the Securities and Fxchaiwe 
Commission (which clearance MoPac will use its best efforts to obtain as promptly as practicable after 
such approval hy the ( ourt), MoPac Tall cause a meeting of its stockholders to he duly held, at which 
it shall submit to such stockholders for their approval, pursuant to the applicable lav--, of the Stale of 
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Missouri and pursuant to t lie requirt mints fur such :i| >|»i« >v:il set forth in Section 5.1 a) hereof: (a) the 
rian of Ket'apitali/ation (the “I’l.tii of Un :i|n!:ili/:iiiou") annexed hereto as I'.xhibit A | Attachment \ to 
tlie Proxy Statement | ami (h) an mu iidmci t (tin "Amendim lit”) to Mol‘tie's Article of \ 01 i lion 
in the form annexed to the Plan ol lici ajiti.ili/aiinu. The Plan of Uccn|iilali/atinu provides fot the 
leeapit.ili/ation of Mol’ac on the following terms: 

(a) The creation of a new i la - ol 2,1 MfO.iit)(I shares of $5 ( mmilative Prefeired Stock, without 
jar \alue, (“Preferred Stock’ ), each Midi share to he entitled to one vote, to a dividend jirefin ace 
of $5 jier aniiuni, and to a jirel'eieiice of $1<M) in tin' event of the liijuidation, dissolution or w inding ttji 
of Mol’ac, and each Midi shate to he entivci'ihlc, at the option of the holder, into one share of 

(a m in ion Stock i as defined in ih) hclow i at am tune alter one year lollovving a final and eltcciive 

Older of the Interstate ( ninnierri t oniniission (:is deliiud in Sis linn 5.1(h) liereof) authorizing 
the is nance of the Pri'leticd Stmk and the • oinnion Sloth, and to he redcemahlc, at the oj>ti"U ■ : 
the ( otnjiany, for $100 at am lime atiei I )i ■ emhei .51. l't/5; and the conversion of cadi share of 
Mo Pat < lass A ‘ 11 h' I out lauding on the "I llcilive I tali (a- defined ill Section I I lift rot ) into 
one 1 i.i i e ot Pi i'Ii i iriI S|oi K 

ih) The creation of a new class of .5,000,000 shares ol Common Stock, without jar value, 
("( onimoii St o» I: ”), each such han to he entitled lo the •irhts set forth in the Amendment; and 

the conversion of each share of MoP.n i la s 15 Stock outstanding on the Ktlcctivi Date into It' 

shares i>f Common Stock and 0 in tash. 

1.2. Tender I'or a |>eriod ol 15 bii-ine , days, itn hisive, rnmnicnring on the first business 

day after the Determination J)ate .a dilmed in lection 1.1 hereof) and subject to tin terms hclow 
jiiovided, Mk'f shall otter to juin ha c, on tin l.llei tivc Date, Im $100 pi r shale, such shares ol MoP.u 
Common Stock a are tendered m MKi . It lewn than 100,00(1 -mb slates are tendeied, \Il!( -h ill he 
obligated to jatrehase all ol such hair o ii i•• '■ i«•. 1 li -100,OH ) or more of such shares are mi tendeied, 
MKC shall lie ohligaled lo jjiin ha ■ Itlo.OtMi i such shares and may |pitrchase, at it- option, any addi¬ 
tional shares so tendered. Should .VI Ul elect lo jinn base less than all ol the tendered shares, the slates 
jiurcliased hv MUC sliall he jnirch.i-ed as nearly a may lie / * >» rein disregarding fr.ietions. according to 
tiie number ol shares tendered by each J'cr.on leiideiing share Alleghany agrees that all ■'lates of Com¬ 
mon Stock issuable on the l'.llectivc D ili m i xch.mge foi -h ire a C lass It Stock h nehci illv owned by 
Alleghany will lie tendeied lo MW( MUt shall notify Alleghany two days jirior to the Klieclive Date 
of the number ot Alleghany shares it will jamh.ee 

1 .5. Wanner of Mul.iiu/ lender*. • Mi the fu t hm-iness d iy aflei tin Determination Date MUC 
shall cause lo he mailed i i ) to each iinml ownei ol Mnl’ae < las 15 Slock at tl e close ol business on the 
Determination Dale, other than in old owimi of ( lass 15 Mock benrhcially owned only hv Alleghany, and 
(ii to Alleghany, a foi m or form-., .ij -| aoveil by I lie < oui'l. which shall ( \ ) contain the tender offer hv 
MUC ptov ided for in Six-lion 1 2 hcieni and ( II) provide a|>piojiri:tle means I'm such word ownei s and 
Alleghany to indicate how mam. it any. of if,- shares ot Common Stmk issuable thereto (or in the case 
i>f Alleghany, issuable to franklin m e nominees! on the l.liictive Dale are to he tendered to MKC 
Such forms shall i oiilain the name and addle o| an exi liange agent to lie selected hv Mop.ic (‘ I I aic. 
Agent" i lo w hoi 11 ueh I m ms 'hall hi 11 I m i ill ile. ,ii i Ii i I ion lo ti inlet shares of ( unit non Stock to MUC 
shall he effected by the delivery to the I xchange Agent no later than the close of business on the last day 
of the lender oiler, of louns ;i|>|iiojii lately lillnl "t o reflect sin Ii tender, duly executed In the rei m'd 
owner making the same or by Alleghany, acc .tiiji uiied hv certilo ates, duly tendered, rejiresenting all of 
the share , of Class 11 Slock owned ol mind by util record owner. 

1.4. Determination Date and I ft. .lire Date I he Determination Date sliall he the third business 
day after the last of the i onditions mni lined in . ct t ,us 5 I and 5.5 hereof has been fulfilled t he l .tii e- 
tive Date shall he tin: liltli btisine-:. • lav loilowing flic ..|ilelion of ihe tender offer di ciihed in Section 1 2. 





1.5. Dismissal of the Action. Subject to Sections 7 0 and /.10 licrcof, order and judgment dismissing 
the Action as to all Defendants with piejudice, and without costs to any party except a< contemplated hv 
this Agreement, may he entered l.y the Court as soon as possible after the approval by the Court of the 
terms of this Agreement. 

2. Warranties and Representations of MoPac. 

MoPac hereby warrants and represents, for the benefit of Plaintiffs and all other persons who are 
stockholders of MoPac (a) as of the date of this Agreement or (b) as of the effective Date, as follows: 

2.1. Authority. This Agreement has been duly authorized, executed and delivered by MoPac and 
constitutes a binding agreement of MoPac; and, subject only to approval by the Court of the terms of 
this Agreement, and to fulfillment of the conditions contained in Sections 5.1 fa) and 5.1(b) hereof, 
MoPac has full power and authority to consummate the transactions contemplated hereby. 

2.2. Due Issuance. The shares of MoPac Preferred Stock and Common Stock to be issued pursuant 
to the Plan of Recapitalization, when so issued, will have been validly authorized and issued by MoPac 
and will be fully paid and non assessable. 

2.3. No Inconsistent Agreements. Wither the execution of this Agreement, the issuance of MoPac 
Preferred Stock and Common Stock pursuant to the Plan of Recapitalization, nor any of the other trans¬ 
actions contemplated by this Agreement, has resulted or will result in a breach of any of the terms or 
provisions of, or has constituted or will constitute a default under, any indenture, agreement or other 
instrument to which MoPac ii a party or by which MoPac or property thereof is bound. 

2.4. Dividends. The Hoard of Directors of MoPac anticipates that subject to business conditions and 
the financial position and results of operations of MoPac it will be in a position to authorize the payment 
of an annual dividend of at least .00 per slate on the presently outstanding Class H Stock, and the 
payment of quarterly dividends of $1 25 per share on the Preferred Stock and at least SI.25 per share 
quarterly on the Common Stock of MoPac following the tender offer, recapitalization and dismissal of 
the Action which are the subject of this Agreement. 

2.5. Other Negotiations. MoPac was not engaged as of October 11, 1972, directly or indirectly, in 
any substantial negotiations or discussions with respect to any transaction (other than as provided for 
herein) involving a recapitalization, reorganization, merger, consolidation or sale of substantially all of 
the assets of MoPac. 

2.0. Compliance rcitli I.azes. All acts to be performed by MoPac pursuant to this Agreement will be 
performed by it in full compliance with all material federal, state and local statutes, rules, tegulations and 
other laws. 


3. Warranties and Representations of MRC. 

MRC hereby warrants and represents, for the benefit of MoPac, Plaintiffs, and all other persons who 
are stockholders of MoPac (a) as of the date of this Agreement or (b) as of the Effective Date, as follows 

3.1. Authority. This Agreement has been duly authorized, executed and delivered by MRC and 
constitutes a binding agreement of Mh’C; and. subject only to approval by the Court of the terms of this 
Agreement and to fulfillment of the conditions contained in Section 5.1 hereof, MRC has full power and 
authority to consummate the transactions contemplated hereby. 
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3.2 No Inconsistent Agreements. Neither the execution of this Agreement nor any of the trans¬ 
actions contemplated hereby has resulted or will result in a breach of any of the terms or provisions of, 
or has constituted or will constitute a default under, any indenture, agreement or other instrument to 
which MKC is a party or by which MKC or property thereof is bound. 

3.3. Financing Commitments. MKC has obtained, on terms satisfactory to it, a valid and binding 
bank loan commitment letter in an amount sufficient to permit it to consummate the tender offer and 
purchase of shares contemplated by Section 1 2 hereof, and has furnished counsel for Plaintiffs with 
true copies of such commitment letter. The warranties and representations made by MKC in such com¬ 
mitment letter are true and correct. 

3.4. Other Negotiations. MKC was not engaged as of October 11, 1972, directly or indirectly, in 
any substantial negotiations or discussions with respect to any transaction (other than as provided for 
herein) involving a recapitalization, merger, consolidation or sale of substantially all of the assets of 
MoPac, or any sale or other disposition of Mol'at slock owned or to be owned by MKC. 

3.5. Compliance with lanes. All ads to be pcifotined by MKC pursuant to this Agreement will be 
performed by it in full compliance with all material federal, state and local statutes, rules, regulations and 
other laws. 

4. Warranties and Representations of Alleghany. 

Alleghany hereby warrants and represents to Defendants as follows: 

4.1. Number of Class A and Class II Shares Owned. Alleghany is the beneficial owner of 21,243 
shares of presently outstanding Class H Stotk of Mol'ac and is the beneficial owner of 2,200 shares of 
presently outstanding Class A Stock of Mof’ac. 

4.2. Authority. This Agreement has been duly authorized, executed and delivered by Alleghany, 
and constitutes a binding agreement of Alleghany; and, subject only to approval by the Court of the 
terms of this Agreement and to fulfillment of the conditions contained in Section 5.1 hereof, Alleghany 
has full power and authority to consummate the transactions contemplated hereby. 

4 3. No Inconsistent Agreements Neither the execution of this Agreement nor any of the trans¬ 
actions contemplated hereby has resulted or will result in a breach of any of the terms or provisions of, 
or lias constituted or will constitute a default under, any indentiue, agreement or other instrument to 
which Alleghany is a party or by which Alleghany or property thereof is bound. 

4.4. Compliance with laws. All acts to be performed by Alleghany pursuant to this Agreement 
will be performed by it in full compliance with all material federal, state and local statutes, rules, regula¬ 
tions and other laws. 

5. Conditions to the Obligations of the Parties. 

5.1. The obligations of the parties under Sections 1.2, 13 and 6.1 hereof are subject to the fulfillment 
of the following conditions: 

(a) Approial by MoPac Stockholders. The Amendment and Plan of Recapitalization shall 

have been approved by vote of 75% of the outstanding shares of Class A Stock including a majority 

of the outstanding shares of Class A Stock voted by holders of ( lass A Stock other than MKC and 

Alleghany (or Franklin or its nominees, as the case may be), and 75% of the outstanding shares of 


( lass I! ' !"• I. itii']u<Ini" a itiajntitv ni flic outstanding shares of ( lass It Stock voted by holders of 
Class !i , !. ntliei than Ml!C ami Alleghany Cor I ranklm or its nominees, a- the case may be). 

ih| l.Miltin'. The Inti a tale < oinmerce Commission shtill havi i- n< t a final and effec¬ 
tive ia if i anlh'it i/iti'.'. without ■ oniliiion- or modification . or on condition' or modifications 
ai cei it a !il i to i he |>:it t h ■ and . |. j i: • > •. > . I h the 1 mu I and tl e -I or); holders i l Molf if in the opinion 
of ,\|i I’,ii in h sin' iduildii a|i|»rn\ il i ie<|iiii, d ), li) the i- nance of the Mol'ac Preferred Stock 
and 1 • unlit 'mi Mod. pm itant in the Plan f IV' apitali/atioii. and I ii) am ■ ■ rt 'natters concerning 

w l,ii 1 M .1 i deems ii in 11 - me to havi Interstate < omnicii. ( uniim 'ion approval 

n t S.l\< . Mattfr\. (if I . thin ihe emtitie and Em hange ( oinniis nm shall have issued 
;it , i-,Vt, ] ■ i nit to Seitiin 12.1 m oi tl..* Si cm it ii-' I al mge Net <>i PMI as amended ("tlie 
I 1 | i ai i ii iui to Al'ejd.am and ii-- eoiin -el. Mi -srs. Donovan l eisure Newton & 

| r . ji ■ * mptini* Alh" ■ 1 i.miv ft * 1111 . i tio' If. l h) of the I' w 1 .ai ige Ael to the extent of its pu^tici• 

|, l ^.,,l in i| i nan uiinn ■ oiin-mpl md h\ tin. Apt.-ement. nr Nlleghaiiy si ill have re<eived from 

swh < oiiiei-l an opiiiimi. ati . . !■• Mli i-I'.nn in foim nii| • nh'iam e, to tl « In • t that Nllegliany 

will in.: ii . in aiiv li.ihililv nnd. i .. ii'.n Miih. tin I ,v li.m / Ml in i minis iion with the trans¬ 
action .< onteinplaled by tin I. in- ill; 

fii All. jlnm sli.,11 have ohlained any necessary order from the Securities and Exchange 
Con vi! n.n to i- .'-nipt am ni the .!• to 1 e performed hy Alleghany pursuant to this Agreement 
vvl Mi mi'dit la- uhj., t n. i'.e piovi "ii" "i the Invesinient Company .Net oi I'Ml), a-, amended 
I In., timut ( ',n ,ai . Ni ; - ..i A ham and il - . m i I. Me --1 Doll". ni I t islire N«vv ton 

y. |rvine, shall I i -'ipphe.l Dili l.uits and (licit u peeiue C"inw! with an opinion of 

A it.*,i| anv's com ' I, all' . ;..i\ t > D.-lYi dints and theil i "in "I in 11 : i and sltbst.mvc, to the 

Hint that 'll. '.my v. aid i,"t he ].o>l..’.in I under ll ■ Investment ( ompany Ac flout pei- 

fom.inv am ■ I the ael l" he piilornud hy Alleglianv pursuant to lies Agreement 

Hi! I idler li e eiinilic a- I l .vih nge ( onimi ion -hall have issued m order, pursuant 
to : . hi. in 12th) of the I . I.ange Act, tisf,art oiy I" .M Is C i and its o nmsel, Mes^s Dewey, 
I’aHamiiie. I’,u hhv. Palm' A \V"'»I. i -.eniptiiig M K< liom Section 16( h) oi the Exchange Act 
to the . stent oi its pn;ni| ion in the ti u actions contemplated by this Ngieerucnt, or MI’C 
M all have received from in h eoumel ;m opinion, sati i.aetoiy to MKt in t rni and substance, 
to the elfert that Mlvt will not incur ,,n . liability under Section 16(h) of the Ex. hange Act 
n: connection v.ith the ti n anion contemplated hy the Agreement. 

(d) 1'iiumrhui 'MI'C I ■ '1 ha e nv ailahle to it the necessary hank loan or other financing 

in ai aitits -ufiii ient (•> petn.it M R< to i "i miniate the lender offer and pm chase of shares con¬ 
templated hy Section I 2 oi this Agt" inent. 

'2 <)i‘inii»i v iif Mof’iir 1 mfiiw/. I In tighi of Mo Par to effectuate the Plan of Recapitalization 
and to can e the Amendment to Ins..me eth-HHC, .ml the obligation of plaintiffs and MRC to convert 
thrjj i• ,,| M"P.ai -toil, pm in' f h< i if", lie iihjeif to tin- 111 1 Till 11 icnt of the following conditions: 

(a) Plaintiffs and MK< hall have received from Messrs. Sullivan K Cromwell, counsel to 
Mol'ac, a written opinion, dated the I 'l.stive Date, to the elti.ct that: 

lii | hi Agreement l a ' . < • i duly authorized, executed and delivered by MoPac nnd 
con 'init' a bin ling agreement .-i Mol'ac; and MoPac has full power and authority to carry 
out tin- 1 1 ansa' I ions lonumplah d laiehy. 

Ct) Ihe hares .,f M"l’.n preferred Stink and Common Stock into which the Class A 
'anil and ( la P. Stm-I. aie n. he c.inviTcd pur'it ml to the Plan of Recapit di/ation : *e validly 
nuthori/ed, i ued and out landing. . nd fully paid and nonassessable. 
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litlic it is not tiro ;>tv i.. riimv ii->n will 11 it- < inversion of Class A Stock into 
.‘tid f to f otn< it 'toi l tn ••• • ' ter the Preferred Stock or 

1 a •mu : i'll, i, "(ration I .it '-merit under 

”, < • u t ’ ;ir. t !' n (>. 

■' •■'«"' ' -in or other .i.utliori/.iii iiis at .ij. ,royals of the Interstate 

' 1 ••••<!• ■ .»>• "Ihr frdi'i. l i',;ul;Uor\ . : i ui.v or u lend Rovernmontal body 

i oii'n '•oti ivith 11 < 1 in»*o. it ion liy lop. I.) the transactions contemplat'd 

,-.t ' n ’ 1 • < .I uni at in hill to- • ind t fleet. 

ah • •• ’> t, " ' i i .'in i ' I n>.- v t h. to th*' e • tent specified in its opinion, on 
■.'li 'I i ' on ■ ite'.'ii - i • • '• i • t 1 1 v I< nal counsel. 


" •' tv I Itoin i" r f!t van. Ca\c, Mrl’heeters .V 
'•'o' • •••nioii. dated ilii Ill" ivi I * ate, to the ePect that 

a itiplaii.! In it . Ai;mment h s re nlted nr will re nh 
' ' " 1 I "vi "Hi- ol. m Im .( mi iilnted or will eoiistitnte a default 

' • "> • i t" it 'I'mut. I 'i iv n to lull ( ointM'l. t" v.hit li M<>P i'¬ 

ll ' I Vie >| i I • ■ l v ' I'< r" if i |>' mid. 

' Mil-, or othet mihcri/ations oi a[>provals of any state 
' ' 1 " ' ! • 'erii":' nial hod', i her than in coiineetion or a a to coni 
11 ' '" 'if ot I’.lti'- laws of air. jnrisdii lion other than 

" ' 1 " ■' '"'i"'n will' the eon summation In Mol’ac of the 
1 e"'iv 1 ",e I ' • "i i.mud and are in full fine/; and eli'-et 

* I 0"V III) I" III- extent •petilied III its opinion. Oil 
"id i", op i . li , iei|di i. ,| hv Im al conn- el. 


tlicr o . ■ 
the .a"" 
Pah,i -i • 



' 7 II" ii."ht of MI'C til pm h:i-e lian s of Conmton Stock tendered 

" 1 "dll In |. .at. ; the nhlipatii'ii of the holders of such shares to sell 

dipti i . V ■•' -null . i ■ i M« rs. I ). wey, P.dlantiite. P.nshhy. 

11 IP’ . v 'M ii "|i"ioi'. dated tin I Hi < live I >ate, to the ellecl that : 


' e| el |M, l|| | 


■ e ) |" 

o- | l-cri hv 


'V mill •ri/"l 1 ex" lit"! e I delivered hy MRC and eoiistitntcs 
1 "dt j ..wit -id nth'.iity to carry out the tram-actions 


,f d 


i> ni 11 

md | •• 


* Mill 


' ' ' '""I";’it'd I'ciel V h . 1/ "1(1,1 or will result in a breach of any 

1 '' ' "* M "I "i will ."ii Innt>' a default tinder, any indenture, 


at;-eci"",.j i,t!a i ii «r ni", i i, | , in h i onm- l. to whieh Ml<( iv a party or hv which M R( 

or T'ruj ■ 1 1 v (la i, of is hound 

,r > " pto-M'dinp . ordris, (oii'etil . nr other aiilhoti,-. timis or approvals of any federal, stale 

or lo .■! IM' I oi V .if'-mv'ii other '•..."•M,met,t.,I ].< «1 v fotliet than in connection with or as to com 
wiih |,iov isi' -'is of -i at, "III .. I’iIi,. I \ law- )t"|mredi' eonnection with the consutn- 

.. -"‘V " f *. ’ 'piled hy this Alp eel, lent I tve been obtained and arc in 

full ton < and etfei t 


In rend'tiitfj its opinion hereunder, such enmixel may rely, to the extent specified in its opinion, on 
I 1 ' tu.’d i" 'iii 'tioi' fini.islied li\ \ 11i< , and on opinions rendered hy local counsel. 


' '"ion «j ,l//i-,i/iiinv Conner! 'l l.Mipaliotis of MoI’ar and MKC to comnnmr.fe the Plan 

of Re- M- dinlion and tendei oliVi a provide' in S- , lion f,.l heieof are subject to the receipt thereby 




of a written opinion, dated the I tr.< hale. ton M s ( , I) novan T.cisttrc Newton & Irvine, counsel 
to Allegl.am ' the ■ ; t that 


I t”"' 1 ■ tit i n ilulv mini! i/e,!, e\e( i:t**, 1 and deliver! d hv Alleghany and cnit- 

it lit t a binding \ ’ ei tin it All '.hi'.; and \ I i • chant ha- lull power and authority to entry 
out tin- It a 1 n t ion i onti-n i| aied In i i I. 

('ii '- .lie i,f il,i tran anii' •• • n j.la'i I !a rele. li.a re ulted or will re-tilt in a breach of any 

of tla t et * 1 ■ . and |itn\i i"i in in id i. will >i,n lilute a dcf.tlllt under, any indetlttlte, 

agreement «.r min r ni titnm • •. m - i t.-' I. : . •. Alleghany i- a parlv or hv which 

Alleghany or ]*i • o •• * t tin; i i ■ !,uii ' 

f ) Ml pro <«;t". .<•••'•.< i 1 or ■ at. ■ autlna i/ations or aj»|»rc)vali of a't\ federal. state 
or In iln > >ty ;• u- v t er than in eonneetioii nr a- to , i:'|i!i ame 

with (a a i a 1 'a' ■ a in- " ■ |in i-dirt inn t> purad in minus t i • jii 

with ' ■ * ':' 'i h 1 1 - 11 -;i• 1 1 ' • i ' * nijiiated hv this \i rniellt hav e heen 

ohtaiii' 1 1 .lie! an in fill lot■ • o. I i . ■ l 

In rendering it nj at ieteiit .Vt ml n. el mav relv. to the cvtenl specified in its opinion, on 
fa' tual ii orn . t ajii 'n: in - ' ' I■ nv. . n ! on : ■ nioti- 'e' ■ iered hv |m al Ciitlii eh 

f t’n • ■>' lli it i"i ' ' 'th • ■ t i., . ppr • e d hv the ( onrt jinruit: nt to I’nles 2.Vc"> 
and 23.1 • "!■ 1 ' i t (including it eves ary approval of anv change, 

amendmen. or n • ■ il" t • n d.e l • i«-. 


6 . Ci.osir.c. 

hi. . It / / ,il li i . II,,'. 


( a ) ‘ (.In in" tinder t' t ■ ■ ' he lie'll i 10:00 a.m„ loea! tint'', o' the lffcctive‘‘ 

1 )at'\ at ■!' olIn e i,i I -' I .. ’ l< i a t! l.hh . i r« < t, N I. mi-. Missouri, or ueh other place as 
may he miif.’ally agt>-id it|»< -n tie pat tit hereto. 

ft>) ’! 1 e obligations " n ' , tl ni, herein ntid'-r thi- Section 0.1 are subject to perform¬ 
ance of al! OI the a lion to he p, i I. a :m .! pm Haul to Mil h lectiull. 


(c) Tl.e f,iU,,'.\i i". mtio'i V !•>■ |-' i n a' the ( losing: 


/ I i M'd' ii will i u ' '!.■ ■ ilnn tit to he deposited with a custodian to he selected hy 

tin- pariie-, lii'i-to ( 1 1 ' it ' ,'h an i fir i ! i r i • ■ pursuant to Missouri law. 

(2t 1 lie opinion • enun • I ref. : red In in feel ini' . r ,2, 5.3 and 5.1 hen of will he deposited 

Willi the < II in'll.'ll I "I 'I'll'. <1 \ I" ■ ' r lit *pl i ,j ii i.il! let ipienls. 

ft) Mol’ w'i l it ilii Cu-iodiiii ini «Klivery to an Fschange Agent the 

certificate tvpr, ■ ni 11 * I n i I’t li rn 1 Stock i -liable to the former Class A stock¬ 
holders pm uuut in d . I'! ni i 1:. rip.t.dizatinn. 


f I ) Mnl'ai will ■ it v. it: ' < ’I tod'm for delivery to an Fsehange Agent certified 

or hank ela el..- in tla- a n ate amount of the Ii parable to the former ('lass l! Stockholders 
j"ir-unit to the I ".,11 nl !'• pi ibei'i'iii .ml th- . ii I it ales representing the h.t nf Common 

tok i- ital!' tn iln lotiu'i tli 1 * t " I. I • 1 lit- pm limit to the Plan of Recapitalisation. 


( s ) M 1st will dt |" i 
hank he. I : in tl e annn 
telldeli d In M l\'( ’ In ll • 


wi' ' : u tn, ni fni di'ivory to a I'.vhange Agent certilied or 
1,11,1 ••' de pttt-h.i , pii e (i ■ the 1 .11 - of Common Stock 
I' t’iat 4 I I. toil hoidia and put. • used I MKC. 






(6) MoPac ami MRC will «li-li v«-r In I lie Custodian fur delivery to Plaintiffs certified or 
hank checks in the aggie; .ale amiuint uf I lie allowances of fees and expenses, if any, referred 
In in Ne» linn / .10 In 1 1 ill 

(7) Ilium dialeK iipuii completion nf .ill action specified in Section fj.l (c) ( 1) through (6), 
the t iislmhau mil hie tin Amendment will) the proper authorities and simultaneously deliver 
I he opinions and cause 1 1 1 « \mcn< Imeiil In become effective under Missouri law. Thereupon, 
the nisi i in.Kills and siiuiiiii spet ihed in Seeiinii ii.l(c)(3), (4), (5) and (6) shall he held 
by llie i in Indian fm. and hall he iiiiiuediately deliverable to, the respective parties entitled 
thclciu, as la 11 inaflci provided 

(N) I he t ustndi an will inimeiliatelv deliver to the Exchange Agent the items mentioned 
in Sect inn fi 1(c)(3), (4), and (5). 

('<) The I'Achinge Am ul will, (it immediately pay and deliver to the former holders of 
alian s nl ( la I! S'ncI. i In i hi i itii ales I "i which w 11 e duly tendered as pun ided in Section 1 3 

m are duly tendend in Mitt al the ( lining, 11 it- cash and the certificates representing the 

<'<•1111111111 ‘ .n.. I min chilli mb bin Ii.ivi been ei inverted (less anv shares purchased by 

MRC and plus the • mb paid by MK( for such shares purchased) pursuant to the Plan of 

Recapitalization; (im innin dialely deliver to M It( the certificates representing the shares of 
Common Stuck pun based by it; (in) bold as agent for each holder of former Class A 
shares the ccitideates t'pie-eniing the Preferred Stuck into which such shares have been 
miiverled pursuant to the Plan uf Itei ipilali/aliun, fur delivery upon surrender of certificates 
representing such funnel Class A shares; and (iv) hold as agent fur each holder of former 
( lass li shares icpic i-nled by leilificales not duly tendered to the Exchange Agent as provided 
in Section 1.3 nr to MltC at llie ( bring, the cash and the certificates representing the Common 
Stork into which slid bates have been converted pursuant to the Plan of Recapitalization, fur 
payment and delivei\ upon intruder nf certificates fur such former Class B shares. 

(d) The Custodian w ill di livrt to Plaintiff Alleghany and to counsel for Plaintiffs Levin and 
LcVasseiir, Messrs. Orans, Id eu Polstein, and Messrs. Pomerantz, Levy, llaudek & Block, 
respectively. ierlifted or bank i becks fm the allowances of fees and expenses referred to in Section 
7.111 hereof, or, if such fees bate in it bei n awarded by the time of the Closing, the Defendants shall 
pay stub fees and allowaum s to the primus and firms named above immediately after such award lias 
become final. 

7. Finerii kr Ai ukkmi nts or t iik Pauiiks 

7.1 Subiniwion la llie ( mo I. The patties will use their best efforts to obtain the Court’s approval 
of the terms >>i settlement contained in thi Agreement. Without limiting the foregoing, as promptly as 
possible after the date of this Agreement the parlies hereto will .submit to the Court, for its approval after 
notice to MoPae slocl.lioldct s as iei|ttited by Rules 23(e) and 23.1 of the Federal Rules of Civil 
Procedure, the terms of sett Inn* til ninlaiiinl in this Agreement, and will also submit to the Court a 
prop-used form of not ice to sin It si oil holders. All expenses of printing and mailing such notice will be 
home jointly by Mol'ac and MRC 

7 2. Stockholder /If’pruviil Mol’ac will n-e its best effoits to bring about the fulfillment of the 
condition ronlaiucd in Section 5 1(a) bermf Alleghany will use its best efforts to cause the shares of 
MoPac slock beneficially owned In it to be voted in favor of the Plan of Recapitalization and the 
Amendment. MRC will cause all sliaus of MoPac slink owned by it, beneficially or of record, to be 
voted in favor of the Plan of Rcrapnali/aiion and the Amendment. MRC and Alleghany agiee that, 
prior to the day following the l-.tTective Date. 11 1 «-\ will tint dispose of any shares of MoPac stock owned 
by them as of the date hereof bem lii i dly oi of teem'd, other than pursuant to the Plan of Recapitalization 
and tender offer provided for h«-t«in 
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7.3. ICC. Application. MoPac will file with the Interstate Commerce Commission an applicatioi 
for the order referred to in Section 5 1(h) hereof, and MoPac will use its best efforts to obtain such <>rd<-> 
as promptly as possible, and to brin^ about the fulfillment of the condition contained in Section ? 1(1. 
hereof. 

7.4. Non-Severability oj Recapitalization and Tender Offer. The Plan of Recapitalization aim . 
hereto and the tender offer referred to in Section 1.2 hereof are mutually interdependent obligations. 

7.5. Limitation on Other Purchases. MoPac and MKC agree that neither they, their subsidi.nii 
nor any person acting on their behalf shall purchase any shares of MoPac Preferred Stock or Coiiimm 
Stock for a price in excess of $100 per share for a period of six months after the Effective Date 

7.6. Further Limitation on Tun hoses. Alleghany agrees that neither it nor any person acting n i- 
behalf shall purchase any shares of Mol’ac Preferred Stock or Common Stock or MRC capital stock fm 
a period of three years after the Effective Date. 

7.7. Termination. In the event that the Closing contemplated by Section 6.1 of this Agreement 
does not take place on or before December 31, 1973, this Agreement may be terminated at the option 
of Alleghany, MoPac or MRC, by written notice to all of the parties hereto. Any termination under tlii. 
Section 7.7 shall be without prejudice to any rights or remedies that any party may possess at the dait 
of such termination by reason of any breach of this Agreement by any other party prior to such date. 

7.8. Limitations on Litigation. By approval of this Agreement, Plaintiffs and Defendants and ;d 
members of the class represented by Plaintiffs are deemed to agree that nothing incident or relating i« 
the subject matter of this Agreement, oral or written, including but not limited to negotiations and public 
announcements, may be used by any such party or class member against any other party or class member 
in the Action or in any other action, other than one to enforce rights and obligations created by or arisim 
out of this Agreement. This limitation shall survive the termination of this Agreement. 

7.9. Retention of Jurisdiction by Court. Upon the entry of the judgment referred to in Section 1 5 
hereof, the Court shall nevertheless retain jurisdiction of the matter to supervise the consummation of ib 
settlement and for the purpose of awarding the fees and allowances referred to in Section 7.10. If tin 
settlement is not consummated, any party may move to reopen the judgment and no party shall oppose, 
such application. 

7.10. Fees of Counsel. After the entry of a e . -1 judgment by the Court approving the terms of 
settlement contained herein, and after such final jud, r'.it is no longer subject to appeal, Plaintiffs and/or 
counsel will apply to the Court for allowances of fee. .md expenses, including fees and disbursement < 
attorneys, accountants and experts; and Defendants will not oppose the granting of such allowance, 
as in their judgment are reasonable. Any such allowances shall be paid by MoPac and MRC. 

7.11. Waiver of Future Actions. Each named Plaintiff in the Action and any member of a class 
represented by a named Plaintiff in the Action, by approval of this Agrednent, Is deemed to waive am 
objection to the propriety of the representation contained in Section 2.4 hereof, and to the reasonablent 
of the dividends declared by MoPac for any period between the date of this Agreement and the Effective 
Date if declared as contemplated in Section 2.4 hereof. 

7.12. Cooperation in F.ffeeting Settlement The parties agree that they and their respective coun c 
will cooperate and consult with one another fully, in preparing for and consummating the transaction 
contemplated by this Agreement. 

7.13. Best Efforts. MoPac, MRC and Alleghany will use their respective best efforts to ^ ocurr 
and cause to be delivered to the other parties, as contemplated by this Agreement, the opinions of theii 



respective counsel referred to in Sections 5.2, 5.3, and 5.4 hereof (including the use of their respective 
best efforts seasonably to obtain or bring about all such proceedings, consents, or other authorizations, 
approvals or actions as may be required to form the basis of such opinions). Alleghany and MRC will 
use their respective best efforts to bring about the fulfillment of the conditions contained in Section 5.1(c) 
hereof. MRC will use its best efforts to bring about the fulfillment of the conditions contained in Section 
5.1(d) hereof. 

7.14 Exchange Listing. Promptly after the Effective Date and for a period of five years thereafter, 
McPac will use its best efforts to cause its Preferred Stock and Common Stock to be listed on the 
New York Stock Exchange, if during such time the Exchange’s requirements for listing are met. 

7.15. Action to be Taken by Alleghany. On the Determination Date or as promptly thereafter 
as possible, Alleghany will advise MoPac as to the name of each person who on such date held of 
record shares of Class 15 Stock beneficially owned by Alleghany, and as to the number of such shares 
so held by each such person. 

7.16. Survival. The warranties, representations and other obligations contained in this Agree¬ 
ment shall survive the consummation of the transactions contemplated hereby, including the actions 
to Ik- taken at the Closing hereunder. 

7.17. Entire Agreement. This Agreement contains the entire agreement between the parties 
hereto with respect to the transactions contemplated hereby, and may not be modified or amended except 
by a writing duly executed by the party against whom the modification or amendment is asserted. 

7.18. Counterparts. This Agreement may be executed in one or more counterparts, each of which 
shall l>e deemed to constitute an original, but all of which together shall constitute the same agreement. 

7.19. Governing Luur. This Agreement shall be construed and applied according to the laws of 
the State of New York. 

7.20. Captions Captions are for reference only and do not constitute a part of this Agreement. 

7.21. Notices. All notices hereunder shall be in writing and shall be deemed to have been duly 
given if personally delivered, telegraphed or mailed by certified mail as follows; 

(a) If to Alleghany, to: 

Mr. John J. Burns, Jr. 

Alleghany Corporation 
350 Park Avenue 

New York, N. Y. 10022 

copy to: 

John E. Tobin, Esq. 

Donovan leisure Newton & Irvine 

2 Wall Street 

New York, N. Y. 10005 

(b) If to MoPac, to: 

Mark M. Ilennelly, Esq. 

Missouri Pacific Railroad Company 
210 North 13th Street 

St. Louis, Missouri 63103 

copy to: 

David W. Peck, Esq. 

Sullivan & Cromwell 

48 Wall Street 

New York, N. Y. 10005 
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(c) If to MRC, to: 

Cleon I,. Hurt, F.gq. 

Mississippi River Corporation 

9000 Clayton Road 

St. Louis, Missouri (>MZ\ 

copy to: 

Kvcrett I. Willis, Ksq. 

Dewey, liullantinc, Bushby, Palmer & Wood 

140 Broadway 

New York, N. Y. 10005 

or to such different person or address as tin* parties hereto may designate by written notice 

In Witness Whereof, each party has caused this Agreement to be duly executed as of the date 
first above written. 


Attest: 

Jared C. IIorton 

Vice President and Secretary 


Attest : 

G. P. Strelinger 

/Assistant Secretary 


Attest : 

T. M. Armstrong 
Secretary 


Ali.egi t an y Corporation 

By John J. Burns, Jr. 

Vice President — Finance 


Missouri Pacific Railroad Company 

By D. B. Jenks 

Chairman of the Hoard 


Mississippi River Corporation 

By Thomas H. O’Leary 

Fxecutive Vice President 
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STATE OF NEW YORK 


COUN'IY OF 

Gerard M. Carey, being duly sv/orn, deposes and 
says that he is the attorney for the appellants herein and 
that on the 4th day of October, 1974, he served a true 
copy of the within appellants 

upon the following attorneys by depositing in an official 
depository under the exclusive care and custody of the 
United States post Office Depart 'ent, within the State of 
New York, enclosed in a post-paid, properly-addressed 
envelope. 


Sworn to before me this 
4th day of October, 1974 





Orens, Elsen & Poistein Donovan Leisure Newton & Irvine 
One Rockefeller Plaza 30 Rockefeller Plaza 

New York, New York 10020 New York, New York 10020 


Pomerantz Levy Haudek & Block 

295 Madison Avenue 

Nev/ York, New York 1C016 

'» 

| ; 

i' Dewey Ballantine Bushby Palmer 
j 140 Broadway 
New York, New York 10005 


Sullivan & Cromwell 

48 Wall Street 

New York, New York 10005 

& Wood 


Michael Paul Cohen, Esq.' 
7319 N. Oakley 
| Chicago, Illinois 60645 







